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PROCEEDINGS, 

&c. 



THE first notice taken in the House of Commons of ths. 
pamphlet, called the Tmmsc. Mistake! w^b on Dec. 9th, 
18} 9, when Mr. Stuart Wo rtley, the member for Yorkshire, 
ushered that performance into the' world of St. Stephen's, .with. 

thu following recommendation:— talking of the Radical Re» 

termers, he said, ■ , 

*• But the demands of these pea pie were such, a i that House could not 

* listen to; Parliament could hold no parley with persons who called on 
•• them to give up the 'constitution. What wis trie nature of their demands, 
' spjiqnr ed from a pamphUt which, he held in his hand, and the author of 

' which, he believed, was a candidate far Westminster last session of Parlia- ' 
' Bent. He certaialy had n<i authority for saying so; but he believed that 

* to be the case. It was preached up by the public agitators, that reform 
' war the only Source from Which relief- could flow to the people; and how 
' did this writer speak of the motion Tor reform which Has about' to be«it>- 
' loitted to the House by a noMe lord !'* 

The hon. member here read from the pamphlet. 
." It is, however, not quite so consoling, nor, may. I add, at 
" all accountable, when I find your lordship's call concluding 
" with the notification, that you have fixed your sheet anchor 
" in Lord John Russell's Reform proposition, announced, so 
" you say, for tlic next session of Parliament. 

" Graoiotu Heavens ! are you laughing at us, my Lord r 
" It is not fair that one man should expose aootber to ridicule, 
" by placing him on an eminence, which his own modesty 
" would prompt him to decline. At the same time, my respect 
"for this young gentleman's personal character shall not. 
" prevent me from saying, that fbere is not a single man, ex-, 
" cept Mr, Perry (and he only said he did), and your Lord' 
" ship, who cares one farthing about Lord John's proposition, 
** or who looks at it with any interest whatever." 

* Timet, Dec. 10. 

b 
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VI 

* He [Mr. Wortlry] wwrid not at present state Ml opinion of that motion, 

* Mr would he say whether be intended to vote for itt, but this extract 

* ■bowed how than people laughed at every sy item of moderate reform. He 

* should now read another paaaafa of the name pamphlet, from which th« 

'Hooie would see what sort of thing the reformers looked for : — ' 

** What prevents the people from walking down to the 
- House, and pulling out the members by the eon, locking up 
" their doors, and flinging the key into the Thame* I Is it 

* any majeity which hedges in the members of that assembly t 

* Do we love them i Mot at all,— we have an instinctive 

* horror and disgust at the very abstract idea of a borough- 

* monger. Do we respect them ? Not in the least. Do we 
** regard them as endowed with any superior qualities ? On 
** the contrary, individually, there is scarcely a poorer creature 
" than your mere member of Parliament ; though in his cor- 
** porate capacity the earth furnishes not so absolute a bully. 
" Their true practical protectors then, the real efficient anti- 
" Reformers, are to be found at the Horse Guards, and the 
M Knightsbridge Barracks ; as long as the House of Commons* 
** majorities are backed by the regimental muster roll, so long 
" may those who have got the tax-power keep it, and bans; 
" those who resist." 

' Now, if such language as thia was held by the people, haw waa it possible 

* to offer concession or conciliation > It waa s;.id in this same publication, 
'.that nothing but brute force could accomplish reform.'* 

* Mr. Wortley should have read the whole passage — be should not hare 
lift out the word* " or iht brewing fear of it," which made the whole dif- 
ference, and which, with the allusion 'to Lord Grey's famous opinion ht 
tlt3, would bare completely contradicted the inference which he, Mr, 
"Worttey, and Mr. Courtenay afterwards, i Iiiisii In diaa filna llsfa [issaaji 
The whole passage is as follows,:— 

" Nothing bat brute force, or the pressing fear of it, will reform the 
" Parliament. The Parliament know' this, and they tee that the people 
*' are now meeting and following Up Ijjrd Grey's recommends tioo to ai- 
"«mi)le, and toast npoo the prudence, thst is, the fear of the House. Ts 
** -it not nttsrul, ttkai, that the Partiament should be disinclined to hare 
".i*s prndenoeso acted, upon, r : Of counoit b. Them 
" committee, or part, of Parliament always in 
" wait for a meeting of the whole ; but have drawn the sword, without 
" ceremony, to stop these assemblies from acting on their prudence." 
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. The tine ii now put when Mr. Hobhouse might have tried 
Mr. Stuart Wortley in what school he had been taught; 
that one gentleman hod the right of affixing the name of 
another gentleman to an anonymous publication— accompanying 
that hint at the same time with sundry opprobrious epithets and 
reflections, which he knew the alleged author neither had 
at the time, nor would have at any time, an opportunity of 
replying to. It was well known, that Mr, Stuart Wortley 
had threatened Mr. Robert Stodart with producing the pam- 
phlet in the House — and the same menace had been repeated 
in Mr. Stuart Wortley's haunts in St. James's Street ; where 
this very easy-mannered and* popular gentleman- had frequently 
declared that " tome notice should be taken of this booh." What 
motive induced Mr. Stuart Wortley only to read the passages 
which displeased him, and to leave his patriotic duty to be done 
by another hand, it is useless now to enquire. Mr. Hobhouse 
nay be well contented to be called a " public agitator," or one 
of" these people," or one of* the people,** or any thing that 
puts him at the greatest possible distance from His Magnificence 
the member for Yorkshire. Ii indeed be bad time for teaching- 
grown gentlemen their rhetorical elements, he might attempt to 
eorrect Mr. Wortley's misapprehension as to the meaning of 
the Trifling Mistake : ' for the ignorance of this country- 
gentleman, and bis not knowing what a note oF interrogation 
designates, has sent an- Englishman to prison, without a hearing, 
and detained him there between two and three months. 

The •"Tripling Mibtakk" having then been introduced 
to the House; and the author of it pronounced to be a person 
sufficiently noxious to all the great parties in Parliament, and 
one of that sect against which the large majorities of the 
House had lately been fulminating every curse suitable for 
Radical Reform, the true " crimen non mminandum inter 
" i as ys si /" the next proceeding was to complain against this 
pamphlet, and to move that parliamentary notice should be taken 
of ft, by summoning the culprits to the bar. The debate of the 
night had nearly closed, when Mr. Courtenay, a master in 
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Chancery, brother to Mr, Courtenay, secretary to the Pre* 
aident of the Board of Controut, rose 

* to uh a question of bis Hon. Friend, the Member for Yorkshire (Mr. 9. 

* Wortley), viz. whether it was his intention to take any parliamentary notice 
' of the pamphlet, extracts from which be had read In the course of bis 



■ purpose of argument, and 

' ouedines oh llieiu. 

' Mr. Courtenay said, as the pamphlet which had been read, (The Trifling 

* iViiluicI contained matter *hich it was fmposjible for thnHnan to pan 
' over without notice, when it had once been acquainted with it, he should 

* himself bring it before the Bouse that day, 

' Mr. Brougham said, that upon a notice so suddenly given, he-routd' not 
' but implore his Hon. and Learned Friend to check bis present indignation, i 
''and to consult his pillow before he pressed his motion nil the Home. If It 
' was persisted In, it would compel the House to go into a question of pti- 

* vilege, and then tbey must notice all tbe other publications which contain ' 
' similar misrepresentations of their motives and conduct. The 'Huff. Member 

" for Yorkshire had. allowed- that he had merely read the paragraphs for tun 
' sake of argument. Were they never, then, "to read publications like these 
1 to the House, without being under the necessity of dragging tbe authors to 

■ their bar. If they entered into every question of privilege, they would he 
'brought into a distressing situation; they would either be induced to do 
' too mtlrh, or would he compelled lo do nothing at all. There 'certainly 
'were occasions on which their privileges ought to be asserted; but the 

■ seldomer this was done, the better would it be for themselves anil the 

* Mr. Courtenay maintained, that as the publication had been brought 
' before Parliament, he felt 'himself bound as a Member of thof ParKaratint, 

* to call upon the House to assert its privileges by summoning the author of 

* it to their bar. He therefore gave notice, that to-morrow evening be 

* should move a regulation to that effect. 

* Mr. Brougham reminded his Hon. and Learned Friend, that the House 
'had many privileges which had been violated at recent public 'meeting*. 
' Many of those. violations were worse than that now alluded- to j and it 

* would be necessary lo go into them if this were further noticed, and tbe 

* end of consequent proceedings could not now be foreseen;. '■ '''■■' 

' The notice was entered.'* ,-. ; 

, Those whp beat in mind, the facts stated before as to Mr. 
Stnart Wortley going to Mr. Stodart* wU( Ally appreciate . % 
value of his assertion, that he read . the, passages- " mwlyjar 
the sake of argument" and without any intention of founding 
further proceedings 09 them. .- .,. ,j i,r ;■ r , . ,-- 

Mr. Stuart Wortley wished to shew the House what these 
Radical Reformers wanted, and how they laughed at and act at 
nought the dignities of the earth— so he introduced the passage 
in the Trifling Mistake relative to Lord J. Russell's plan flf 

'• Statesman. '- 
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HeBotta, and argued because the Trifling Mistake made light of 
disfranchising one rotten borough, it made light of all Reform, 
flhort-of pulling out the 'members by the ears. This is argumtnt 
indeed— But the horror of pulling out the Members by the ears.! 
This person seems as tender of his ears as die Magi were, who 
had none, or as the Phrygian country gentleman was, whose 
ears were of the longest: he thought all allusion to the 
ears of the House of Commons indecent : he would have 
thought Lord Holt's allusion to the Speaker's belly indecent. 
But, as Mr. Hobbouse has observed in his Argument, die 
ears of Englishmen have become infinitely more delicate since 
the reign of Queen Anne. 

On Friday, December 10, 1819, the first business noticed in 

the House of Commons was the subject introduced by Mr,, 

Wortley, mdyjor the sake of argument. 

The Report in the Newspaper was as follows: 

' Mr. Courtcnsy told the House, that the subject to. which he intended to 

' call their attention, was o book entitled " A Trifling Mistake," from which 

* nn Hon i Member read some extract! last nigh I. . He felt with his 1km. and 
' Learned Friend(Mr. Brougham,} that, there were some publications, which, 
'though improper in themselves, tt would be mora consistent with good 
" tente to paw by; than to notice- But there was ■ manifest distinction N- 
' tween paMieatioas of the latter description, nod .the work to which he al- 
' ludeeL He bad never net a gnats* libel upon that House than wua.con- 

* laintd in the work in qoestiuu. Not only was the ohanaoter ol the Honse 
' attacked, but direct advice was given to abrogate the existence of lite 

* Honte-vf Common*, and b> rename those powers which they had delegated 
'to their Representatives. They were, also directed to apply force ai tub 
' means of effecting the change they desired. Mr. Fox and Mr. Sheridan, 
' who were always looked <up toes the great guardians and supporters of lite 
' people's rights, were of opinion that the beat way to protest those rights 
' was, by upholding the dignity and character of Parliament. lathe present 

" ' case they had not only to uphold their dignity, but to preserve their ex- 
' istenoe. The language of the pamphlet was, in fact, a direct threat to the 
' House. After a great many observations in answer to another writer, and 
' some remarks on the necessity of Parliamentary Reform, the writer pro- 
'ceeds as follows: ■ , ■ - 

[Mr. Courtenay here read the passage, beginning " What 
prevents, d-c." given in page VI.] 

' Let any individual engaged in publications express his feelings on the 
' necessity of Parliamentary Reform, in language as strong al be pleases; 
'.let them express their advocacy of wild. and visionary doctrines if they 
' please, but ltt not tbe people be told that Ihey were to reform Parliament 
' with their own hands. There were other passages of an offensive nature, 

* with which he should not then trouble the House ; 'there was one, however, 
' which he could not pass over. The writer says — " Nothing but bratn 
' force, or the pressing fear of it, will reform the Parliament." Could the 
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* writ** mm by tkia any tblog else than the application of actnal Km* nana 
■ the House ?* If the pamphlet contained no other offensive passage but this, 
' b« ihould feci it bit duty to call the aiterriiga o' the House to it. What 
'would any persons, in tut are, prosecuted (or anting upon this advice say, if 

* tba pamphlet wi not takes notice oti They would say, " yon have poured 
' the vengeance of the law on ui for doing this, white yon bare allowed our 

* adviser to escspe with impunity." He knew not who the author of thii 
' pamphlet was, but be he whom hi may, he was a man of no iDtin slat ion 

* in society ; be appeared to have, had a good .education, and to possess con- 
' aiderable talents. If the author of this work were allowed to escape, ibe 
1 anthon or oilier publications would nay, that they were oppressed, while 

* an Individual of rank was allowed to escape with impunity. Having called 
" the attention of tbe House to the subject, it would, of course, be necessary 
1 that the House should proceed to further measures. Before fixing any 

* character on the publication, the moat proper course, be thought, would 
' be to call the person whose name appeared on the title-page before them, 
' that they might have the name of the" real offender, the author of it ; for 
' be wat always averse to punish the printer of publisher of any publioa- 
' tiou if (hey could have the real author. He should therefore move that 

* Mr. Robert Sttdert, the publrsnrrof thie publication, be caHed before the 

* bar of the House. Tba Hon. Hember then delivered into the dark the 
' publication alluded to, 

' After Ibe title of the publication, and the two passages already cited by 

* us, bad been read by the clerk, 

' Mr. Courtenay then moved, list Mr. Robert Stodart do attend at the 

* bar of this House on Monday nest. 

* Sir Prancia Burdett said, it appeared to him that that House, baring 

* lately, though called on by nearly tba whole country, refuted to enter on 

* an enquiry into a subject of the utmost importance to the rights aiuUiber- 
' ties of the people, an inquiry wbieh was consistent with their undoubted 
'powers and privileges, he did not set with what propriety they could new 
' proceed to an inquiry which csme within their assumed power* under the 

* decojai nation of privileges. The course which the House were now about 

* to take would certainly exhibit them in a. very extraordinary light to the 

* country. ■ It was but a few nights ago the House, when it was called on to 

* exercise one of their undoubted inquisitorial functions, in entering on the 

* inquiry demanded by the country, denied that they could with propriety 

* exercise these inquisitorial functions. Having then stated that they could 
' not the* cuter on tbe exercise of their real, constitutional, inquisitorial 
1 function*, for reason at that time advanced ; one of which seemed to weigh 
' moat with a number of members was, that from tbe constitution of tbe 

' House, they were peculiarly unfitted In exercise the functions of a Court of . 
' Law; they nevertheless now proposed to erect themselves into a court of 

* justice, in a case which of all others must b* the most apt to bias their 
' judgment, .So short a time ago the House having abandoned this power, 

* which they might hare fairly exercised, and the exercise of which power 
" might have proved of the utmost advantage lo tbe country, be did not see 

* bow they could adopt a contrary course now, when they could only entail 

* discredit and disgrace on themselves without benefiting the public The 

* coarse which they were now proposing to take could hardly fail to excite • 

* It is almost miraculous, that tba real meaning, tbe only possible mean. 
ing, ihould have escaped Mr. Courtenay, wbo must have read the same thing 
a thousand times in the debates — This PaiLiasnjrr will naru moan 
mur. This troth' ci 
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XI 

•feeling bf dissatisfaction throughout the country. Supposing 9100 that 
- 'the extract which had been rend from the pamphlet ni ■ libel, the * ay of 

* rrunisbing him now proposed was molt unjust, and could not fall to be re- 

* pugnant tothe feelings of every just and upright niau in the country. This 

* deciding in the Case of an alleged offence against them serves, this aseunip- 
' tiou of power, be the offence what it might, could not fail to lower the 
'House, if lower it could be, in the opinion of erery man in the country. It 
' appeared a strange mode of proceeding to act as tbey were now about to 
''do; for the Hon. Member did not pretend to determine that any offence 
' had been committed. He tint of all proposed to call the printer before 
' them, without determining that any offence had been committed. He 
' begged leave to tay, for he had read the whole of the pamphlet, and no 
' man could tell by garbled extracts whether the tense attributed to them 
' was borne out by the context, from what be had read then he would say, 
1 that he believed thp publication to be a libel, for it was exceedingly troe. 

, '/Order/ Ordirlj The character of a Borough monger was as despicable as. 
' low in the estimation of tbe public, as it was possible for any thing to be. 

* Many passages might be selected from the writings of Mr. Burke, holding; 
' np the character of tbe House in afar more degrading light than was done. 
' in tbe pamphlet on the table. — Lord Chatham too, had said, that thii was a 
' corrupt House, subversive of all law and order, and made use of a variety 
' of hard epithets in characterising it. Indeed, there was hardly an eminent 
"■»», particularly of late years, who had not applied epithets to the Hoote, 

* as strong as'any used in this pamphlet. As to the privileges of tbe House, 
'they were- granted to protect Members in supporting the liberties of the 
' people against tbe claim of prerogative on the part of the Crown, which 
'presumed to call before the Privy Council tbe Members of the House 
' for discharging tbe duties they owed to their constituents. The 
•■privileges of the House could only be wed in support of the liberties of 
' the people, and not against the people. With respect to tbe House omr- 
' biting these privileges in punishing what it chose to eall a libel on itself, 
' this Was condemned by no less a man than the learned Mr. Selden, who Said, 
' the Parliament were the greatest tyrants in the world when they declared 
' whatever they -pleased to be the privilege of Parliament ; and he stated, 

* that in punishing offences against that which no man could know, and de~ 
,' dared whatever they d ill iked to be an infringement of the Privileges of 

'ParKsment. 'Parliament were more tyrannical than the Government of 
' Venice. He begged leave to-iay, that having read that pamphlet, he could 
'not agree to the construction which had been put on it by the Hon. and 
' Learned Gentleman (Mr. Courtenay), when he said that it had a tendency 
'to excite tbe people to act! of violence against the House. He said, what 
'divinity was there in the House, which prevented the people from manifest* 
' rng their dislike of it ? Why, it was tbe fear of tbe House atone which 

* prevented them. And what did the House itself say r What did the Bills 
" say, which the House was now passing to the general disgust of tbe whole 
'country [—[Hear, hear !]— They said this, that the Haute had no authority 
'in the country derived from the affections of the people towards it, and 
' therefore had recourse to brute force. — [Hear, hear!]— This was the very 
'argument made use of in this case. That this dislike of tbe House pro. 
' vailed to a very great extent in the country, be really believed. At the 

* same time, when the House, by its measures, said this, it said that no man 
■ should assert what they said of themselves, that tbey had no bold of the 
' affections of the country, and that it was by coercion, and not by respect foe 
' tbe House, that tbe people Bt targe submitted to it ; that if they did not by 
' coercion force the peopie to yield to their authority, they would not.sub- 
' mit. — The House said of itself stronger things than any man could writs, 
' inasmuch at actions were stronger than wards — stronger things thau what 
' bad been said by the author, whoever lie may be of that pampblat. He 
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'appOMd the bringing the printer In tbe bar, llil it was determined whether 
' any offence wos cam a) it ted. Till that w«i gone into, anil Hume further 

* steps were taken, he should not enter more into this subject. — He. pro- 
' testedi however, against the assumption of power by the House to exercise 

* the mint important /unctions of a Court of Justice, in the case which of all 

< Others they wese least able to decide with impartiality — in their own case, 

* where their own reelings would operate to induce them to give a verdict in 

* fhelr own favour— when, by judging in their own rase, and taking the law 

* in their Aim hand, they would exclude the person brought before them from 
' e»ery means of obtaining a trial. 

' Mr. Banket wis much hurt by many parts of the Honourable Baronet's 
' apeeoh. " He felt many doubts whether be ought not to have interfered, and 
'called on the Chair to interpose its authority. The Worthy Baronet had 

< declaimed against the House constituting itself a Court of Law, and Judga 

< in Its 1*11 cau bo. — He did not know what course his Hon. Friend intended to 

* pursue, but be might, if he thought proper, and perhaps won id, in a future 

* stage, more that the Attorney-Oeneral be instructed to prosecute. Would 
' that be tbe House constituting itself Judge in its own cause ! He had lia- 
'tened attentively to the pasiBges which hod been read ; they were some of 
' the most violent he had ever heard : they recommended nothing short of 

* rebellion. They recommended* to the people to torn out tbe Members, lock 

* the door of the House, and throw tbe key into the Thames. This advice 
■.might suit the Hod. Baronet, but as long as he (Mr. Bankes) had a seat in 

* the Bonre he wontd oppose such conduct. The .privileges of the House 

* were granted for the protection of tbe people, and though the Hon. Bs~ 
' ronet had said they were privileges inconsistent with justice, yet tba 

* country had risen under them to tbe highest prosperity. And be was coo- 
' vmced that it could not long stand without them. 

' Lord J. Russell opposed tbe motion. He considered the coarse now 
' adopted as tbe meet unwise that could be. The House was about to select 

* one individual from thousands for punishment. Wby had not the Hon. 
" Member selected the publisher of the Medina, the R'pubtkaa, and many 

* other similar publications ) or why bad they not taken some or the paper* 
t arid resolutions Faid on the table by command of the Prince Regent? one 
' of which declared, that no taxes should be paid, or lawa obeyed, after the 
' 1st of January, 1340. He r-houid show his opinion of the motion, by moving 
' as; an amendment-, that Robert Stoddart do attend at the baron the 18th of 
« January next. 

"Mr. D. Kinnaird contended, tbat the House ought to judge from the 

* whole of (he pamphlet, and not from the passage merely which was read to 
' the House. That passage must have left an imperfect conviction on the 
' mind of every Member, whether it uontained a libel or not. — (A laugh.) — 
'We' was satisfied in his own mind, tbat when they read the context, and tbe 
' whole pamphlet from which the passage was read, they would come to 
' any other conclusion tban that it was an incitement to rebellion, or to come 
'down' and pnH'the Speaker from tbe Chair, lock the door, and then fling 
'tfaelfty into the Thames. What was it that hedged in the Bouse r It was 

* the fear; not the lord of the people, — it was the fear of the laws. 

'Lord Nugent agreed that blame attached to Government, for not having 
'punished former libels; but tbat was no reason why the House should pass 
'overa libel of the character of that now before the House, From tbe style 
1 and matter of L the parnphlet, it a as apparent its author was no common 

* personage. He was of opinion the House would find him an object not 

* unfit tb strike at. He knew that obloquy might attach to him, for tbe 

* course" lie was now taking; but he who would uot defy obloquy in. the dis- 

*'«dw could Mr. Bankes say tha passages reammtntf/d? Read them, AH 
good peoptel I ' This comes of a country gentleman skipping over a note of 
Interrogation. 
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' «J*rge of bil duties, in these times, vat not worthy • test fo 
■* [Hear, hear !) — He should suppurt the original motion. 

' Mr. Couttenay, is MplsiniL.g, Mid, his present «bjeet was «n)y TO Call 
*,the publisher to the bar. He had not deteimfied oa bis future course of 

* proceeding. 

' Mr. Wi Iberforoe hid BO doabt es to the churo rter of this ptmlinrtton. 
' He wax surprised any one could doubt; such doubts could only arise from 
' « comparison of this with libels still stronger. He, however, had seldom 
1 met a libel worth; thai character; could any dooW exist in the minds of 
' any one as to the tendency of this publication ; could it have any uther 

* eflect out that of holding out to certain persons that they mieht insult the 
■* House tu any extent with impunity. Wliererer it COHld he done, however, 

■he would rather these matters should be brought into a Court of Justice, 
■ ' tban that the t'ouse should coastitu t e itself judge in rts own Cause. - 
' With respect to the Privileges of the House, he considered them as necM- 

* sary to the prosperity of the people, and he believed the great majority of 

* the people were of tee same ophiiao. He wn always a friend to PSrlia- 
' mentary Reform, and- had so expressed himself. He concluded by sup- 

* porUug Ac motion. 

' Hr. Einuaird stated in explanation, that be did not think the Hone 

* would have allowed him to read the contents of the obnoxious passage ; 

* that passage was merely Incidental, and was net addressed to the people. 

'Mr. Hume said, that the only case in which an individual bad been. 

* brought to the bar of the House in the present Parliament for a public*- 

* trou— *hat in which the President of the Board of Cohtroul had been the 
' person attacked — before the House called the publisher before them, it de- 
' cided whether the production Was a libel uii the House. Or on any of itl 
' Members. —(Signs of Impatience.) — He was convinced the House weifc 
' acting wrongly, but if be was not permitted to state hi) reasons be must 
"submit. — (Cries of question") 

' Mr. Wynn wa* of opinion that a more gross breach of privilege kut 
** never been known. It was, in fact, an incitement to tbe people to make 
' -ise of violence. The privileges of that House had been deejdei by five 
' Courts of Law, though they derived no additional strength from such de> 
' cisions, being inherent in the constitution of the House. There was one 

* particular passage ist the pamphlet to whieh he. begged to call the attention 
'of the House. " If those who had power abould let loose, the soldiers, be 

"would resist if be could J and if hr hid the warning of an Act of Parliament, 

< he would break it if he could. The Means end the opportunity were coe~ 
' iterations of prudence with which he should not then meddle." He Hr. 

■* V.) adhered to the opinions of Hr. Fox and Mr. Burke, that the House 

* weakened its authority wheu it stooped te foreign assistance, and looked t* 
' any tribunal except itself. In such a case the House only exerted a power 

* that betenged to aH subordinate jedfcatares. The privileges of the House 
1 belonged to then), not only fiom protection against tbe prerogative of tbe 
■Crown, but against violence on the part of the people. The attainder of 
■* Lord Strafford bad berocarriedby Hie umennuni that wereiben adopted. 
'He should put the author of tbe pamphlet um of the question, but from 
' Ac circunretancea of bis apparent station and means of information, he 

< conceived the Mover was fully justified in selecting his cash from others 
'* equally deserving tbe notice of the House.' 

Afterafew words in esptamrtion from Lord Nugent, the original motion 
was carried, and the publisher ordered to attend at the bar of the Howseeal 
Monday. 

It is not proposed here to enter into a long examination of 
tlte foregoing debate. Mr. Courtenay must by this time W 
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convinced that he was muled solely by the mis-reading of tho 
country gentleman—otherwise he could not possibly have over- 
looked the note of interrogation — otherwise he could not 
possibly have overlooked, that so far from inciting the people 
to rise, it was telling the people that if they did rise they would 
be hanged and sabred. 

As for the second passage complained of, Mr. Courtenay should 
have known that it was copied from what had been said by some of 
themost distinguished men of the day, and was no more than the 
phrase of Lord Grey. *' This parliament wiU never reform itself" 
It was no recommendation to use force, any more than Lord 
Grey's was a recommendation to use force, nor so much a recom- 
mendation as Lord Grey gave to the people, when he invited 
them to meet in bodies, and acton the prudence of the House. 
It was no recommendation to use force, any more than Lord 
Chatham's was a recommendation to use force, when he said, 
" if this Parliament does not teform itself from wit/tin, it xvili be 
" reformed wifh a vengeance from without." It was a statement 
of a simple fact, which had been asserted ten thousand times 
before, and which becomes more apparent every day. But a 
country gentleman reads with his own inflexion— imparts his 
hne of terror to every phrase; 

" And with his own JboPs colours gilds them all," 
The House did not give themselves any time to enquire as to 
the context of the pamphlet, or as to the motive of the alleilged 
author. They continued terrifying* one another— exaggera- 
ting-^ihflaming — provoking themselves to an act of self-vindi- 
cation. A little hesitation would have shewn them their 
mistake, and if they wanted any other proof that the author 
never meant to excite violence, than that afforded to the phrases 
themselves, they might have found it in a. pamphlet of his, 
published a day or two before the Trifling Mistake was noticed. 
The words in Mr, Hobbouse's Letter to Lord Castlereagh, are 
as follows : — 

" But we do bear it, because we must bear it, and he who 
' ' should, under such circumstances, endeavour to inflame us into 
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*' resistance, must be a treacherous, sanguinary viilaiu, or a rath 
** and desperate fool." 

' The member for Corfe Castle said, that some of the passages 
"recommended nothing short of Rebellion," he appeared to 
allude to the passages at the end of the pamphlet. Not five days 
afterwards, Sir Rob. Wilson and Lord Radcliffe both said, that if 
any one broke into their houses under the search for arms bill, 
they would shoot him. Is not this a much stronger phrase, than 
that in the Trifling Mistake which says, that the author would 
resist if he could, any one who prevented him from meeting 
his fellow citizens in public assembly.' And yet not el- soul 
present took any notice of this Rebellion.' No t it was only the 
absent >man who was the rebel. These charges are not to be 
made to present ears. The passage alluded to by Mr. Bankei, 
was as follows i— 

' " If the government endeavour to deprive me of the unalien- 
" able right of meeting my fellow-countrymen, by letting loose 
*' a soldier at me, without the warning of an Act of Parliament, 
" I will resist him if lean: if they'doglveme the warning of an 
*< Act of Parliameni, I will break it if I can. I consider the 
" object exactly the same ; the injustice equally calling for 
"resistance; the mere additional ceremony is not worth the 
" statute paper ; — the time, the means, the occasion, must of 
" course make part of the prudential question, which every 
" man must determine- for himself, and concerning which I 
" do not wish to be his prompter. But the resolution is the 
" same, and without a ridiculous defiance of dangers distant 
" and uncertain, I believe that I speak the sentiments of rail- 
" lions of Englishmen, and I am quite sure that I speak my 
" own, when I say, that I would not wish to survive the liberties 
" of my country.— -Ccesar's world, is no world for me !" 

How what is there in these passages which may not be found 
in every writer on government who has advocated the free 
principles of the British Constitution. Not even Mr. Banket 
will deny, that if a soldier were to attack him without an 
Act of Parliament to authorise the Act, he would, or ought to 
resist the soldier — but Mr. Bankes may think an Act of Par- 
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tittMDt may not be resisted under any- pretest w h aiwra r l et 
it injure what it will. — But let us hear a judge en this point, 

• judge* who wag a sufferer in the cause of royalty. " When 

** am At* •/" Pbr&ament is again* crmmon right or reason, or , 
" impossible to be. performed— >ihe (Minn law shall controul it, 
«* and adjudge this act to be void— they an ihe-word* of Ik* 
u ism" So soys Judge Jenkins*, and quotes all his authorities 
frees the statute*, le prove that there are fundamental institu- 
tion* of this country, which no nun or set of men can pal 
aside by Act of Pattiameut, any metre than by prodarentiba. 

We bar* the authority ef • Lard Chancellor £ot 
saying, that there are certain tilings which, the Parlia- 
ment casjoot dV— His forbidden Act waa a Reform of Par* 
Ufljoent — but if Parliament be not altogether omnipotent, 
the time and condition when it ceases to command obedience* 
may be debated by any body. His lordship went so far 
aa to say on Hardy's, or Tooke's TriaJ„ that he wished tfa» 
King might die who consented to Reform of Parliament i due 1 
■a going; much, farther, than the passages above quoted. Mr. 
Locke says, — >' Whenever the legislators endeavour to take awy 
** and destroy the property of the people, or to reduce them to- 
" damery under arbitrary power, they put themselves into a state 
H of war teitk ike people, who are thereupon absolved front any- 
" JarHtet obedience, and are left to the common refuge which Cod 
*■ hath provided for all men, against force and violence^." 

Lord Sonters preaches the doctrine of resistance to tyranni- 
cal government, much more openly—" These m" says he, 
" do duty that a man owes to his neighbour or himself, but 
'< does oblige him to oppose tyrannical government :. in. doing 

* thereof he gives that honor, and performs that duty which 
" he owes to his Maker ; which cannot be more shows than 
" in imitating him, by promoting the good and happiness of 
" his fellow cEeaturesi." 

* See a discourse touching the incoriTenieiicy of long Parliament!. Op, 
p. 133. 
f Of Civil Government. Chap. XIX Book. 1 1. 

J Judgeratut of Kingdoms sud Nation*. 115. 
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We have not received any hiatorical notice of Mr. Locke 
•or Lord Somen, being imprisoned by the- House of Commons 
for preaching " nothing short of Rebellion," and yet it is 
evident, that if the passage complained of in tbe Trifling 
Mistake, be ** nothing short of Rebellion," these great men 
were . preachers of Rebellion itself. The member- for Corfe 
' Castle chose to overlook tbe words, " the time, the means, the 
" occasion, must of course make part of the prudential 
" question, which every mart must determine for himself, and 

*• CONCERNING WHICH I DO NOT WISH TO BE HIS PROMPTER." 

A phrase which identified the whole passage, with that which 
.Mr. Fox said in the House of Commons — namely, that " re- 
"*' sistance urns a matter of prudence." 

And yet the House laughed when Mr. Kinnaird said it was 
not quite, certain that the passages were libellous. The House 
iaughs upon so very many opportune occasions, that it is difficult 
to say what made the House laugh when Mr. Kinnaird stated 
that which was an incontrovertible fact, a fact of which no 
■one bow, (not even in the House) who has recovered the im- 
pression made by the misreading of the Member for Yorkshire, 
candoubt* ' A libel indeed,' yes, in the way of reading, yes, 
a libel made by the Member for Yorkshire. 

" Tarn male cum recitas incipit esse tuunt." 

Notwithstanding this laugh, it is as clear as the sun at noon- 
day, as certain as the existence of corruption, that Mr. Kin- 
naird stated the simple fact, that the passage complained of 
merely went to say* that the House of Commons was protected 
not by love but fear. As for Mr. Wynne, very little shall, be 
said of him, except that bis pressing such men as Mr. Burkb 
and Mr. Fox into his service, is drawing a little too boldly on the 
ignorance of the Honourable House. But it is dangerous to say 
more of him— " Heaven defend me from that Welch fairy, lest he 
" transform me to a piece of cheese ! !" 

No one who was in the House of Commons on December 
13th, 1819, but must recollect the proceedings there with regret 
*nd astonishment— That a society of English gentlemen shouM 
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sit in judgment upon one of their fellow countrymen, as as 
offender against themselves, without allowing him to be brought 
before them to speak in his behalf, or even to affirm or den; 
what had been said of him, is hardly to be believed. But so 
the House of Commons (lid, and only one man put in his -pro- 
test against such an unusual proceeding. The debate of the 
Friday night before had done every thing to prevent the pos- 
sibility of the author of the pamphlet having a fair hearing. 
The maxim that every accused person is innocent until found 
guilty, seems never to bave entered the conception of the 
Members. They talked of the offence, and the offender, and 
the puniskmrnl, and a * Noble Lord said the author was a 
victim not unfit to strike at. A victim in a court of justice ! ! — 
But uninviting as bis probable reception seemed to the author, 
be never could have contemplated that the " victim" was to be 
struck down behind his back, and that he was to have no 
hearing at all. This was a stretch of privilege of which be 
had no warning or dread. But it will be better to insert* the 
debate of which it may fairly be said, as Mr. Harley said of that 
which took place in 1621 on Lloyd's case, " that for the honor 
of Englishmen and of human nature, it is to be hoped it is not 
fairly taken." That House is expiring, or has ceased to exist ; 
but the truth should be spoken of the dead for the instruction 
of the living. Since, however, there may be a suspicion df 
exaggerated censure, let Hie debate speak for itself. 
Breach 07 Privilege, December 13, 1819. 

' Mr. W. Courtenay, being called upon by the Speaker, moved the order 
' of the day for the uttemrWe of Robert Stoddart, the publisher of a libel 
' upon the House. 

* Mr. Ellice immediately rose, tnd said, that in order to save the time 

* of the House, and that no unmerited punishment might fall upon the 

* publisher of the pamphlet in question, be bad been instructed by its author 
' to avow bis name, and to add, tbat he would readily obey any order of the 
' House requiring hi a attendance. The author was a particular friend of hi* 
' (Mr. Eliiee's) and biauame was John Cam Hothouse. 

' Mr. Courtenay did not with to give unnecessary trouble, but he appre- 
' bended tbat what had already occurred on a former day would impose 

* upon the House the necessity of having the publisher brought to the bar'; 

* an order hadfeeen made for the attendance of Robert Stoddart, and he felt 

* it right, therefore, to move that he be examined, although unquestionably 
-' what bad fallen from the hon. gent, afforded the House sufficient knowledge 
' ■« of the author of the libel. 
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* The order of the day was then read, and the Speaker inquired whether 
' Robert Stodart were in attendance. The Serjeant at Arms reported in the 

* affirmative, and it waa ordered that he should be called in. He wai pnt to 

* the har accordingly, and interrogated by the Speaker. 

* What is yoor name !— Robert Stodart, 

' Look at that pamphlet, and state whether it was published by you.— ft 

' Do you know the author ? — I do. 

* State bis name. — Mr. Hobhouse. 

* State his Christian name, if you know it. — In consequence of • cold 1 

* am troubled with a temporary deafness, which prevented ine from distinct- 

* ly hearing the question. 

' State at length the names of Mr. Hobhouse; hi* Christian as well as 
' surname.— John Cam Hobhouae. 

* The witness was then ordered to withdraw. 

* Mr. Courtenay observed, that after what bad passed, it was undoubtedly 
' not consistent with bis view of the case to visit the printer or publisher of 

* the libel with any punishment. It was the duty of the House to take no- 
' ties of such a publication , and the gentleman who was the author of it 
' and avowed himself. He would move, therefore, in the first instance, that 
' Robert Stodart be discharged, and next, that Mr. John Cam Hobhousa 

* be ordered to attend. 

' Mr. Ellicesaid, that Mr. Hoc-house was not in town at the present mo* 
' meat ; he wax in the country with hie rather, who was ill, but he would 
' readily attend if nn order were made out for that purpose ; he would be 
' able to attend to-morrow. 

' Mr.Coortenay was desirous that every reasonable accommodation should 

* he afforded to the individual : he had been made acquainted with the do- 
' mestic call mvde upon Mr. Hobhouse, and it would be sufficient if ba 
' could attend to-morrow. He moved accordingly to that effect. 

' Mr. Tierney wished the bon. member just to state the purpose he had ill 
' view in requiring the attendance of Mr. Hob-house. 

* The Speaker apprehended that the hon. member (Mr. Courtenay) waa 

* mistaken in tbe situation in which the publisher was placed ; Robert Sto- 
' dart was not in custody, at he had only been ordered lo attend the bouse 
' to-day. As to the necessity of the attendance of Mr. Hobhouse himself, 

* if it had depended merely upon the information of the publisher, it woukl 

* befit, according to all the precedents, that Mr. Hobhouse himself should 
' be called before the House, that he might, if he were able, disprove the 
' assertion, and shew that he was not tbe author of tbe libel. Here, how. 
' ever, a declaration had been made through an bon. jnember by Mr. Hob' 

* house, admitting that be was the author, and it seemed therefore unnecesh 

* sary that he should be called upon to attend at tbe bar. Such was the 
' ordinary course of proceeding; but, in the particular case, the House 
' would judge tor itself. 

' Mr. Courtenay thanked the chair for the information supplied. At it 
' now appeared, from the highest authority, that after an avowal of the 

* author, such as had been made, it was not necessary that tbe House 
' should order his attendance, the course he had to pursue was extremely 

* plain and simple. He would, therefore, advert very shortly lo tbe nature 
' Of the offence that bad been committed, and to the manner in which ha 
' conceived it ought to be visited. He hoped the view he had taken of ton 

* subject would aaeet with the general feeling and concurrence of the House. 
' He had no difficulty in stating, that it had been a matter of very anxious 
' consideration with brm bow to makeup fab mind as to the particular mode 
' in which tbe House ought to pnnish an offence of this kind. He could at- 
' sure the house, that be hod consulted with bit learned fries** «pp««ite (Mr. 
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Wye*) and nflor the fattest inquiry kwsi perinoded, that the <|ntrtinn 
would not be met properly if the House did not proceed to take the punish- 
ment into its owa hands, by ordering the commitment of the offender. 
{Hear, hear, hear.) He would not waste the lime of the House by argu- 
ing upon the existence of the tight of commitment, which all hoa. iiil'io- 
beri, with a »a«le exception, admitted. (Heat.) Be would, however, 
for hilown satisfaction, and perhaps fur the satisfaction of the House, or 
of those members who had Dot given the subject the same degree of atten- 
tion that he had bestowed upon it, read a single passage front Ibe report of 
a committee appointed to examine lie question, and the resnlt of whose 
labours was most conclusive ; the report was terminated as follows: — 
" This power is in tiutb part of the fundamental law of parliament; the 
taw of parliament is the law of Ibe land— part of tfae itx terra meutioued 
in Magna Charts, where it is declared that no freeman shall be taken or ito- 
prisonedbut by the judgment of bis peers, or by the law of the land, and 
is as much within the meaning of those words, the law of Ibe land, at tb> 
universally acknowledged power of commitment for contempt by courts of 
justice in Westminster* hall, Which court* hare a summary power of pu- 
nishing the offender. Your committee are, therefore, of opinion, that this 
power is founded on the clearest principles of right, is proved by immemorial 
usage, and is recognised and sanctioned by tfae highest legal authorities; 
that it grew up with our constitution; that it is established and confirmed 
•a clearly and iacontrcvertibly as auy part of the law of the laud, and is 
one of the meet important safeguards of the rights and liberties of the 
people." This decision of the committee had been confirmed by tbe opi- 
nions of individuals entitled to the utmost weight, and who were some of 
tbe firmest friends of tbe liberty of the press, and of the constitutional 
rights of the people. He would not fatigue the House by going through 
them, but he would just advert to the manner in which MrT For had ex- 
press! d himself on Ibis subject, he had said that it never could be intended 
that an offender should escape with impunity ; and with regard to ordering 
a prosecution to be commenced by the Attorney .General, his wonts were— 
" It does not appear to me that this is the just mode of proceeding incase! 
of this hainret courts of justice have never, or at least very seldom, 
adopted the practice of ordering prosecntious for contempt ; and, there- 
fore, if a libel he written against the House of Commons, tbe author 
ought more properly to be punished by tbe Home ; and it is by no meads 
advisable to send it to such a mode of trial as has been alluded to." Mr. 
Fox was quite clear that the offence resembled contempts of court ; and 
that, as Such, itoughttobe punished by tbe House. It was impossible that 
tbe case on which the above opinion was given, or, indeed, any that could 
he pointed out in the history of Parliament, could be so strong as that 
which was under consideration : it was not a constructive, but mi actual 
contempt of the House; and no doubt, be (Mr. Cotn-tenay) believed, 
would be entertained of the absolute necessity of committing the offender. 
As to libels attacking tbe government of the country, and incidentally 
•ouebiogeilherbTancbof the legislature, he could snake great allowances 
few the irrit a ted feelings of dsstressed mechanics suffering under temporary 
pressure; be could make great allowances for the editor of a daily paper, 
who in the hurry of business had allowed a paragraph to appear to which 
ill his cooler moments be would be loth to give publicity; but he could 
hardly makeany allowance for the deliberate act of an individual who had 
ventured to give currency and general circulation to sentiments like those 
eoutaiiied in tbe pamphlet now before tbe House, and who could scarcely 
without tbe greatest remorse, he should suppose, have contemplated tho 
costseussMnee that might have followed thu incitament ha had Una given 
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* to the ignorant) (Hear.) Ha did not wish to press the cue still beyond 
' what the House might fairly think it would bear ; for hie object only was to 
< carry into effect the general feeling ol those who heard him. If the uia- 
■ jority of hon. members differed from him, which he did not believe, as to 
' the course of punishment he should suggest, be would willingly acquiesce 
' ia any amendment. He Ivid slated his own view of the question, as lie 
1 conceived bis duty required, and be should conclude, iu order to lay » 
' foundation for future proceedings, by calling upon the House to pais a re- 
' solution, expressive of tbe character which, in his opinion, belonged to 
' the publication he had brought before it. He moved, " That tbe said 
' pamphlet is a scandalous libel, containing matter calculated to inflame the 
' people into acts of violence against the legislature, and against this House 

* In particular ; and that it is a high contempt of tbe privileges and conati- 
' tntiona) authority of the House." 

' The question was then put upon tbe resolution, and it ni carried, the 

* voice of Sir F. Burdrtt only being heard in the negative. 

* Mr. Courtenay also moved, " That John Cam Hobhouse, Esq., having 
' acknowledged himself to be the author of tbe said pamphlet, has been 
' guilty of a high contempt of the privileges and constitutional authority of 

* the House." 

' This resolution wad carried as tbe former, Sir Francis Burdett persisting 

* Mr. Courtenuy then observed, that some particular circumstances bad 
' been stated to him, that made it desirable at the present moment not to 
' decide upon the ultimate place of punishment, whether it should or should 

* not be Newgate. He apprehended that the proper motion would now 
' be, that Mr. Hobhouse be committed to the custody of the sergeant-at-anna, 

* aud it could subsequently be determined whether it would be tit to send 
' him to Newgale or elsewhere. . 

' Mr. Brougham. — Before the question were put, he wished to be informed 
'_ of the neo Bsity under the uircumstances for the previous and intermediate 
' punishment. The llou. Gentleman was Do doubt aware of the coois. 

* queiice of such a proceeding, viz., that tbe individual must be brought 

* to the bar, besides being exposed to the inconvenience of having heavy 

* fees to pay. At any rate the circumstances mentioned by his Honourable 
' Friend (Mr. EUice) would be enougb to warrant tbe House in sending Mr. 

* Hjbbouse to Newgate to-morrow, or to whatever other place of confinement 
' tbe House might tbiuk expedient. It had been stated by tbe Honourable 

* Member for Coventry, that tbe individual in question had left town to 
' perform an office of filial piety — to visit his father, who was inadangeroue 
' state of health, as it was of consequence that he should see bim before be 
' suSmitted to the punishment the House might determine to inflict. He 
' (Mr. Brougham) did not mean to nay any thing against the mode of pro- 
' seeding recommended ; on the contrary, it was the only way in which the 
' House Could property proceed on a question of this kind. — (Hear, hear.) — 
' For one, he should always protest against that anomalous process of send- 
' ing a question of parliamentary privilege to be tried by any Other, court 
' than itself. (Hear, hear,) He was decidedly in favour of the more inime. 
' diate and direct course; and, however grave the offence might be, the 
' House would not inflict a double punishment, or attempt to deprive the 
' person accused of the means of visiting and conferring witb his father. 

* Mr. Courtenay immediately rose and stated, that he had never beea. 

* more surprised than by what hi' had just heard. Unquestionably he bad 
'been prepared to make the ordinary and regular motion for the conimit- 
' tnent of Mr. Hobhouse to Newgate ; but an Hon. Friend of bis and of Mr. 
' Hobhouse, (Mr. Ellice,) had previously stated some circumstances which 

* made hint particularly wish that the previous and intermediate course, 
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* now reprobated, should bo pursued for the convenience of the offender) 
' Id return Tor tbis anxiety to accommodate, be (Mr. Courts-nay) hud been 

* treated with the tirade just delivered, imputing to him an intention to 
' aggravate the punishment : he nap convinced that the House would 

* acquit bim of any such purpose. (Hear.) He was now left, therefore, 

* without an; alternative j be must make hi) first motion for commitment 
' to Newgate ; though if any amendment wen offered for changing the 
' place of confinement, he should be"bappy to acquiesce on the statement 
' of sufficient ground*. He moved, "That John Cam Hobhouse, Esq-, for 

* hiii said offence, be committed to his Majesty's gaol of Newgate." 

' Mr. Brougham added, in explanation, that he found it difficult to eon- 
' oeive how any other man hut the Hon. Member opposite (Mr. Court en ay), 
' and the Hon. Gent, who had made the suggestion, could think that it would 
' be Mr. Hobhouse's wish to be taken into custody forthwith, that be might 

* thus be exposed to two aorts of. punishment. He was not to be blamed for 

* supposing that it mast he the wish of the party accused that the ordi- 
' nary course should be adopted, though if Mr- Hobhouse really. were 

* desirous of being taken into the custody of the sergeant- at-arms, he could 
' have no possible objection.' 

' Mr. El lice observed, that before he came down to the House be bad seen 
' Mr, Hobhouse, who was anxious to make a frank avowal that he wai tba 
' author of the pamphlet, both to save the time of the House and to prevent 
' the punishment of any other person but himself. Knowing pretty accu- 
' ralely what tbe consequences of such an acknowledgment would be, he bad 

* felt it his duty, feeling a very warm friendship for Mr. Hobhouse, to inquire 
' into the state of tbe place where it was most likely.it would be ordered that 

' the offender should beconfineil.Brid be found that it would be almost impos- , 

* sible for Mr. Hobhouse to be received in Newgate, unite* be were to be 
'put into tbe same room with a convicted felon. (Hear.) Tbe House ' 
■would, therefore, see his (Mr. Eli ice's) reason for wishing that iu the/first 

' instance, Mr. Hobhouse should be placed in the charge of the sergeant-aU 
1 arms. He did not suppose that on this account he would be exposed to 
' any additional punishment, by fine or fees ; and it was at his instance that 

* the Hon. Member (Mr. Courtenay) had moved for tbe intermediate com- 
' mitment, which would require tbe attendance of Mr. Hobhouse to-morrow. 

* If blame were imputable to auy body, be must certainly remove it from 
' the shoulders of the Hon. Member who bad made the motion. 

' Mr. W. Wynne could not help thinking that some difficulty might arise 
' in point of regularity of proceeding ; be did out see bow the motion, that 
' Mr. Hobhouse be sent to Newgate in tbe first instance, could be executed 
' without a commitment to tbe custody of tbe sergeant- at- arms. Tbe only 
' persons who could take bim were tbe sergeant- at-arms or his deputy, who 

* were tbe officers of the house. There were, undoubtedly, cases where the 
' order of commitment to the sergeant-at-arms was not preceded by an order of 

* commitment to Newgate, but then tbe party had been summoned to ap- 

* pear at the bar, and was actually in tbe possession of the House. Units* 

' a previous motion for commitment to the sergeant were made, he did not ' 
' see bow Mr. Hobhouse was to get to Newgate, unless, which was not to be 

* expected, he should voluntarily go to the keeper of the prison, requiring to 
« be put into a place of security. He therefore thought that the original 

* motion was the proper one; but be did not on that ground apprehend that 
' the necessary consequence would be that he should be brought to the bar. 
< The course would be, that at the next, or the next tatting but One, tbe 
' sergeant -a i- arms should report that he had taken Mr. Hobhouse into cris- 
' tody, and then would follow an order for his commitment to Newgate. Of 
' this repeated instances might be pointed out ; but one of tbe most recent 

* ill thai of General Clavering, wbo bad been guilty of prevarication, and 
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* the sergeant "as directed to take him into custody. The sergeant if 

* ported that he had obeyed the order, and a vote was passed immediately 

* that helbouldbe commilted to Newgate.' 

1 The Speaker thought it n eceasury to lay a lew words in point of form. 
' In many instance! where the ulterior destination had been Newgate, a pre. 
' vious order had been made for committing the offender to the tustody of 
'the lergeant: other cases could be Ihown where a direct order had been 
' given that the party be committed to Newgate. He apprehended that the 
1 difficulty suggested was not the reason which led to the double motion : the 
' reason was, where the individual so ordered to be taken was not known, or 
1 where it could not be ascertained whether be could be. found— for it was first 
' necessary to find him before the order could be executed — if he were known, 
' and his address, no such difflcolty could arise, and the order for tending hint 
' to Newgate was followed up by a direction to the Speaker to issue his war- 
1 rants, one of them to the aergeant-a t-araaa to take the offender, and the 

* Other to the gaoler of Newgate, or of any other person determined upon, to 
' receive him and detain him. Thus much he (the Speaker) could assert with 

* confidence, that instances enough could be found to support the regularity 

* of the proceeding now suggested.' 

' Sir C. Burrelt observed, that the gaoler could have no power to take a 

* prisoner, unlets delivered with a proper warrant. It appeared that the 
' gentleman must go and deliver himself up. (No, no; chair.) 

'Hie Speaker interposed, and a gain explained to the Hon. Bart, what 

* be bad before stated regarding the issue of his two warrants. The war- 
' rants were entrusted to the serjeant-at-arms, aa the officer of the house, 
' and on delivery of one of them ta the gaoler, any refusal U receive and 
' detain would be treated by tbe House instantaneously as a gross con- 

* tempt of its order.' 

' Sir C. Burrell continued, that he was happy to hate been set right, and 
' be would make but one further observation. An hon. gent, bad stated, 

* that he had visited Newgate, and found that Mr. Hobhouse, if confined 
' there, must be placed with common Felons. Would the House then com* 

* mit the party to a gaol where he must be exposed to sudh a situation. 
'(Hear.) In common kindness, therefore, time for further consideration, 
' ought to be allowed; and for this purpose he. would move as an amend- 
'ment, " That Mr. Hobhouse be first committed to the custody of the 

* Sergeant- at-arms," 

* The amendment having been seconded, the question was put upon it.* 

' Mr. Courteuay said, that this amendment exactly, brought back the 
' question to what he had himself suggested. (Hear.) He had been ae- 
' tuated precisely by the ejtne feeling that had influenced the hon. baronet, 
' and it was his anxious desire not to subject Mr. Hobhouse to confinement 
1 in a place wholly unfit for the purpose the House had in view.' 

' Sir C. Borreli added, that his Object merely was to afford the House time 

* to deliberate as to the most proper place of confinement.' 

* Mr. Courteuay said, that if Mr. Hobhouse were first taken into the ens- 
' tody of the serjeant-at-arms, that object would be accomplished, and ha 
' did not conceive it would be any intermediate punishment.' 

' Mr. Alderman Wood lamented that the state of the gaol of Newgate was 
' at present snch that the House would not think it right to commit to it any 

* gentleman of respectability for an offence of this kind. At present there 
' were) not less than 300 prisoners within the walls, and it was not possible to 
' give Mr. Hobhouse a separate apartment. He had, however, no besita- 
' tion in saying, that accommodation might be affbrded, although perhaps 
' be was not at liberty to say where, but in a situation which all the law- 
' officers of the crown admitted was legally within the walls. Of court* 
' time must be allowed to make the necessary arrangements, and„at asoit, 
' a day or two might be required for that purpose.' 
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' Mr. Martin, (of Gate-ay ,) spoke from the gallery. II though he would be 
' the last man to propose any aggravation oF punishment, yet having at- 
' leaded the House when persons had been committed for similar offences, he 

* law no reason why the House should be more lenient or considerate Of the 

* individual now before it, unless it were because he was infinitely richer or 

* better informed. (Hear, hear.) If the House proceeded in the manner 

* now suggested with Mr. Hobhouse, it might be imputed that it was afraid 
' to deal with him as it had dealt with others. If the prison of Newgate were 

* in the condition represented, was not thai a reason for not sending thither 

* other persons who had, notwithstanding, been committed to that prison > 

* If Mr. Hobhouse, after having been confined there, Were to complain that 
' his health was injured by the mode and placeof imprisonment, that appli- 

* cation ought to receive attention. He would infinitely rather adopt a te- 

* eolation that the Attorney General should be directed to prosecute, than in 
" times like the present proceed in the manner recommended, and for such 
' unsatisfactory reasons as had been alleged.' 

' Sir Francis Bnrdett rose amidst the cries of ' Question,' and proceeded, 

* as we understood, to make some observations in support of the matter cou- 

* tained in the pamphlet, when he was interrupted by 

' The Speaker, who said, he Was quite satisfied that, on a little reflection, 
' the hon, bait, would perceive the course he Was taking was not the proper 
' One, since it Impeached the opinion of tbe House at large.' 

* Sir Francis Bnrdett said," the plain and intelligible mode was that which 
1 he wished to adopt ; a mode that would enable him to express his opinion 

* on the whole of the matter under consideration. The present, as it ap- 

* peared to him, was ao unusually hard case. In tbe first place, he did not 

* think the House had given sufficient attention to the publication which they 
' had been called on to vote a breach of their privileges. He had read the 

* pamphlet since it had been taken notice Of by the House, and, however gross 

* the language might be, language which he certainly did not mean to de- 
Tend, he deaied thatany such intention, as that which was imputed to him, 

* existed in the mind of the writer, namely, the desire of exciting a strong 
' popular feeling, which might break out in acts of forte and violence against 

* the members of that House. It was tbe opinion of the writer, and that opi- 
' nion he had freely expressed, that this House did not possess legitimate 
' authority ; that it was not alone supported, as it should be, by the afTec- 
' lion and respect of the people, but by means of practices the most cor- 
' rnpt and objectionable.' 

' Lord Casllereagh, to order. He put it to the Speaker, whether the hon. 
' baronet could regularly proceed in this course of argument i He nppre- 
' hended that it was not competent to the hon. bart. to state bis sentiments 

* on the nature of the publication. He might have discussed that qneslion 
'when tbe resolution defining the nature of the publication was before the 
'House; but that period having gone by, the hon. bart. was not now at 
' liberty to address himself to that part of the question. The point imme- 
' diately under consideration was, the place of commitment to which the 
' author of the publication was to be sent ; and, in discussing that question, 
' the hon. bart. could not go into a general statement of the nature of the 

* libel.' (Hear, hear.} 

. * Mr. Brougham said, it was now undoubtedly too late for his honourable 
' friend to go into the question of libel or no libel. He ought to have argued 
' that question before, when the declaratory resolntlon was proposed. But 
' it appeared to him, that though they had pronounced this publication to be 

* ■ libel, still, when the question of tbe quantum of punishment came to be 
' considered, it was competent for bis honourable friend to urge every matter 
' that went to the extenuation of that punishment. He must admit, on the 
' one baud, that ft was a libel ; it was too late to assert the contnuy, sJlMe 
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the Hvuk had so decided; bat, ea the otter hand, he was at liberty to 
seyevery thing short of that. His honourable friend Wood in the situation. 
of a person in a court of law speaking in mitigation of punishment, and ad- 
vancing all the favourable topics which he could recoiled.' 

* Sir Francis Murdett said, be was going to prove that the House had no 
right to decide in this rase. It was evident, however, that there was no great 
inclination to hear him This was the jnst.ee ad ministered by Rhadamaa- 
tbus, or rather worse ; for Rhadamsnthni pnrmhe I first, and heard after- 
wards, but the House awarded punishment, and would not hear at alt. 
(Order, order.) He objected entirely to the motion, which he did not the 
more approve of because it had the sanction of the noble lord opposite, 
(A laugh.) The punishment arising oat of so strange and extraordinary 
a trial ought to be viewed with the most scrupulous jealousy, and the 
Home ought to hear every thing in Furonr of the accused party. It was 
one very strong ground of extenuation, that other persons were suffered to 
go at large, and to commit with impunity breaches of the privileges of 
that House, without animadversion from any quarter whatsoever. In 
proof ofthis, he wowld read a passage from a newspaper which he held in 
Disband, (a print connected with that part of the press which was mora 
immediately under the cuntroul of government,) which, he contended, pre- 
sented a more unjust, a more mischievous, a more improper comment on 
the conduct of the members of that House, than any thing contained in the 
book which had been brought under their consideration- Re held in his 
band T*e Morning Pott of Friday last, from Which he would read an 

* Mr. W. Wynne, to order. He submitted whether it was not impossible, 
consistently with the usage of the House, to superadd on one breach of prl- 

' Vrtege another of a grosser character I When the breacb of privilege which . 
' at present occupied the House was heard and disposed of, the kon, baronet 
' Bright proceed to cell their attention to any similar case. (Hear, hew.) 

* He objected to the reading of any newspaper for such a purpose as the boo. 
' baronet had stated. It was, ha apprehended, distinctly contrary to the 

* ordersand regulations wf that House, to read, in mitigation of the sentence 
' which that House was about to pronounce on one who had been convicted 
' of a high breach of privilege, another breach of privilege of a moreoffsn- 

* else nature. (Hear, hear.) The newspaper, be contended, could not be 

* read in that House for any other purpose but to complain of it as coutain- 

* ing a breach of privilege.' 

' Sir Prancis Burdett said, notwithstanding all that had. fallen from the 

* learned gentleman, he was not aware that he was oat of order in the course 

* hewas pursuing. Considering different cases of this nature, it did appear 

* to him that a very strong ground of extenuation was made out, when it waa 

* proved that impunity was extended to some, while punishment was 
' awarded to others, for the like offence. He should be placed in a very 
' awkward situation, his month wouM be completely stopped, if tile House 

* adopted the principle laid down by tbe learned gentleman. In that case, he 

* should be placed iu this predicament, thai be could not read an extract 
'from thepaper to which he had alluded, because he did not mean to coru- 
' platn ef any breach of privilege. Indeed, he held that the writing then 
' under consideration was not a breach of the privilege of that Honse. (Hear, 

* hear.) For the fair and necessary privileges end regulations of the House of 
' Commons no man was more willing to stand Up ; bnt thst which was com- 
■ plained bfwas a mere consrruetive breach of privilege; interrupting tbe 

f list House, interfering with its officers, or preventing the 
a process emanating from it, these he considered breaches 

* of privilege ; bat the present was t Wholly different question. He 
'should now proceed to read an extract from, fht Morning Potl, which was 
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'couched in these terms :-■-" In the Home of Commom last night Mr. Ban- 

* neft brought forward hi a promised motion, ostensibly for id inquiry into the 
1 present state of the manufacturing districts, but really for the promotion 
' of party ami mischievous views." 

1 Mr. Banket, to order. — He submitted that it was impossible for the lion. 

< bart. or any other gentleman, to be allowed to read a paper of that bind. 
' within ibe wall* of tbe Home of Commons. (Hear.) 

* The Speaker and Mr. Brougham rose at the same moment, and the 

* Utter gentleman teeming determined to deliver his sentiment), the Speaker 

* Mr. Brougham laid, they alt knew that no individual bowed to the seuti- 
' ments delivered from the chair with greater reverence, on tliia and every 

* other important and delicate question, than he did. He could not, how- 
' over, no far abdicate hia functions, aa a member of that House, as not to 
' throw oct what occurred to him on this occasion, before that decision was 
'pronounced, which, coming from tbe cbair, would of course be final. He 
' meant no disrespect when be said, that, in his opinion, the learned gen- 

* tleman bad been a little hasty Id forming his judgment on this question. It 
' had always been allowed to introduce the notoriety of publications of this 

* nature as a proper topic to be advanced in extenuati on of punishment. As 
' a proof of this, lie called on the House to look to the case of Mr. Reeve ; 
' but more particularly to examine the view which Mr. Pitt took of another 
' breach of privilege, which was one of the latest that occurred before the 
' present administration came iuto power. It would be found, be believed, 
' that tbe printer of a newspaper called The Trvt Briton, was brought to tbe 
1 bar of the Hods'-, for publishing 'reflections on the impeachment of Lord 
' Melville. Tbe notoriety of tbe fact, that many observations of a similar 
' kind bad been published with impunity, was justly viewed by the House as 

* matter of extenuation, and the printer was dismissed with a reprimand. 
'If there were any impropriety in reading the passage lo which the hon. 
' baronet adverted, there was an equal impropriety in reading the pamphlet 
' which had been complained of. Then, why did they not, on a former 
' night, slop the honourable member for Yorkshire, (Mr. S. Wortley,) when 

* he read the pamphlet, without meaning to found any motion on it f 

* (Hear.) He asked this, because there was no rale with respect to* news- 

< paper that would not apply wilb equal force to a pamphlet. (Hear.) Tbe 
' honourable member for Yorkshire read a pamphlet without molealation. 
' Ko one called him to order ; no one exclaimed, " Down with your pam- 
' phlet ;" and it was not till the reading was over, till the debate (a part of 
' the matter of that pamphlet baring been used as aa argument in the course 
' of if, and having, for aught he knew, influenced the decision which the 
' House cante to,) then, for the first time, was tbe honourable member for 
' Yorkshire requested to inform the House, whether be intended to nuke 

* that pamphlet the ground of complaint for a breach of privilege. (Hear.) 
' No one stopped him, no-one suggested the propriety of interrupting him, as 
' be proceeded reading various extracts from the publication. (Hear.) It 
' appeared lo him, that what was justice and reason in one case, must also be 
'justice and reason in another. With that feeling he could see no reason 
' whatsoever for preventing the hon. bart. from reading the passage to which 
' be wished to draw their attention.' 

' Mr. Bankea said, it was for the House to proceed according to its regular 
' and established practice. He recollected, generally, the debate to which 
' the learned member alluded, and, he believed tbe House decided not on any 
' particular instance, such as the hon. bart. wished to introduce, but on the 
' genera] notoriety of the fact, that libelloua or disrespectful matter, treating 
' that House with contempt, had been suffered to pass with impunity. If tha 
' hon. bart. pleased to take that line of argument, generally, he thought he 
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'had a right to do so. All that he (Mr. Banker) and hill learned friend 
' (Mr. W. Wynne) objected to was, tbe reading a paragraph out of a news* 
' paper, the very Brat word of which constituted a breach of the privilege 
' of that House. The honourable baronet could not do this, unkss he meant 

* to found a complaint on it. Tlie distinction was clear between proceeding 

* in a general line of argument, and adverting to a particular paragraph, 
'which, be repeated, could not be introduced except for the purpose of 
' making a formal complaint, 

' The Speaker. Perhaps the House Would excuse him for endeavouring, 
' under their judgement and correction, to state what occurred to him 
' with respect to the two principles that had been alluded lo, and the ordinary 
' course of proceeding in debates of this nature. He took it to be quits 
' clear, that tbe House having decided that an offence was committed, and 
' that that offence was a breach of their privileges, it was too late now to 
' advance any argument to disprove tbe correctness of the decision. But he 

* thought it was equally clear, when the question before tbe House was the 
' quantum of the punishment with which the offence should be visited, that 

* it was opeu to any honourable gentleman to state that which, in his 
' opinion, might be adduced in favour oF lightening the punishment. The 

* House would, he belii-ted, go thus far with him. But the House must be 

* aware, that to Say matter might ha urged in extenuation, was a very wide 
' expression, and it was desirable that such vague terms should he defined, 
' What occurred to his mind, with respect to reading any paper (for be con- 
' fessed he saw no difference between quoting a pamphlet and a ueswspaper,) 

* was, that the reading of words stronger and more offensive than -those 
' which had been adjudged libel by the House, could not be done for the 
' purpose of extenuation, but only where the person introducing them meant 
Mo advance them as a breach of privilege. (Hear.) He thought, if any 

* honourable member brought forward that which he conceived to be a 
' breach of privilege, he was bound 10 do so for the purpose of preferring a 
' complaint, and not otherwise. He did not know whether he had made him* 
' self intelligible, but be would endeavour to explain his meaning fully, 
' It did appear to him, that the line of argument adopted by the bon. bart, 
' would have stood in a very different situation, if it had been urged before 
' tbe House had found the publication complained of to be a libel, and not 

* subsequently to that decision j because it wonld have been open for him 

* to have stated, that Certain words, which he could produce, were stronger 
' than those which had been brought under the consideration of the House ; 
' he might then go on to prove, that those stronger words did not constitute 
' a libel, and consequently, that the weaker were not libellous. Bat the 
' House having decided, it was not competent for any gentleman to argue 
' that tbe publication was not a libel. Therefore, if this paragraph were 
' read at all in extenuation, it could only be urged, as not being a libel ; 
' became if it were, no member could state it, unless he meant to make a 

■ complaint. If it were adduced as not libellous, it evidently would not bear 

■ on the question, because the House bad already decided, that the public*. 
'tion -to which their attention had been called, was a libel. If be were right 
' in this posititiu, he felt that tbe adducing any quotations, and stating them 
' to contain libels of a grosser nature than that complained of, was liable to 
' two objections — 1st, because they would not be applicable to tbe point of 
' libel or not libel, because that point had already been decided by the 
'House; and next, they were not applicable generally, because, non cvnslat, 
' if those quotations had been brought before tbe House, that they would be 
' deemed libels. Having said this, be begged to observe, that it was matter 

' of importance, for the character of the House, that bon. members should ' 
*. feel, individually, a desire not to stretch to any excess those privileges, 
which were given, not for the purpose of working injustice and injury, but 
"' -Me*r/near.) 



in order to produce great .public benefit. (Ilea 
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' Mr. W. Wynne wished to know, whether it ih noUir ii . . 

* Erst orders of tb;it House, thai no member whatsoever, should be *t liberty 

* to read any printed paper, except with the permission of the Home, unless 

* meant to make a complaint ? If that wen not amongst the orders of the 

* Hou>e, be had only in state that he bad heard it to laid down, and 

* acquiesced ip, by very competent authorities many years ago. 

' Th* Speaker said, he was very much mistaken if any thing thai had fallen 

* from him tended to invalidate the statement of the learned gent. But he 

* certainly could not draw any distinction . between one sort of publication 

* and another. The order, as it was tinted by the learned gentleman, waa 

* quite correct. But, in the ordinary course of debate, nothing iu mere 
' common than to read extracts from papers as part of a speech. The. 

* practice and order of the House were perfectly consistent with each other. 
' The practice waa for general convenience ; the order waa to prevent it 

* from being carried to abuse. The strict order, if he were called on for 

* his opinion, did, he believed, prohibit the reading of extracts from any 
' publication. 

' Mr. S. Worttey said, (in answer to what had fallen from Mr. Brougham) 
" that the material difference between the proceeding adopted by him, and 

* that pursued by the hoti. baronet, appeared to be, thai, though be(Mr. S: 
' WorUey) did not found on the publication be quottd a complaint of a 
'breach of the privileges of the House, he animadverted on it at an im- . 
' proper publicatiou ; whilst tbe bon. baronet stated aa a reason tor his 

* quotation, that though tbe publication before the House was a libel, he 

* could produce still greater libela which bad not been punished. This 
" course, he conceived, entirely contrary to tbe practice of the House. 

' Sir P. BnrdeU said, be thought it was his duty ta take the line he 
'had done, although unsuccessfully. He perceived it wis very useless to 

* oppose tbe motion then before tbe House. He would not, therefore, 

* trouble them farther an this occasion; but •hen at a future time the ques- 
' tion came before them, whether this gentleman should or should not be 

* committed to Newgate, be would then state bis opinion at length. 

1 The Speaker. That is tbe question now before tbe House. 
. * Sir C Burrell said, as it appeared that the tease of the House was 

* against his amendment, he was unwilling to press it. (Cries of " No, no.") 

' Tbe house then divided on the question, " That tbe words proposed to 

* be left out," namely, - bis Majesty's gaol of Newgate," remain part of 

* the question. ■ 

' For the motion, 198.— Against it, 65.— Majority, 133. 

' On our re-admission to tbe gallery, we found Lord Nugent, on his legs. 
'Be was, a* we understood, suggesting the propriety of sending Mr. Hsb- 
' honse to tbe Tower, in consequence of what had been said with respect to 

* the crowded state of Newgate. 

' The Speaker said, the question just decided in the affirmative was, 

* ■helher particular words should stand part of the question or not ? 
' Amongst these, was found the ward, " Newgate." As it had been decided 
1 Oat it should stand part of tbe question, it could not be altered by 

* any amendment. An alteration could alone be effected by negativing 
' the whole motion. Tbe main question which he bad now to put wns— 
' "That John Cam Hobhonse, Esq., be, for bis said oil 

* to his Majesty's gaol of Newgate." — Agreed to without a division. 

' Mr. Ctmrtenay then moved, " That the Speaker do issue bis warrant 
'accordingly." — Agreed to.' 

The reader having looked at the proceedings, will be pleased, 
in tbe first place, to remark the speech of Mr. Courtuwy, the 
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inant— It appears that Mr. Courtenay first moved that 
Mr. Hobhouse, who bad been named by Mr. Ellice and by Mr. 
Stodart as the author of the Trifling Mistake, should be or- 
dered to attend to-morrow. — This was the natural course to take 
if any thing was to be done in a parliamentary way with Mr. 
Hobhouse. But the Speaker, it is believed reaJly from a mis. 
taken notion of kindness, said, that the attendance of Mr. Hob- 
bouse was not necessary; which was as much as to say, that 
the punishment might be pronounced before the guilt had bees 
proved ; and that this might be done iu the absence of the 
accused, or without ever summoning him to attend at any time. 
How far Mr. Sutton was correct will be seen in Mr. Hobhouse's 
Argument, Section IV. — However, Mr. Courtenay bowed down 
at once to the " highest authority," and changed his course- 
The same gentleman had also some doubts bow tie should pro- 
ceed with the author, whether summarily or by prosecution, but 
a conversation with Mr. Wynne had made him know better what 
was to be done ; and he was " quite certain that the question 
" would not be met properly if the Home did not take the punish- 
" tnent into Us otun hands, by ordering the commitment of the 
u offender." In other words, " he was quite certain that if the 
" accuser and the aggrieved did not become the punishers of 
** their own wrongs and imprison a man whom they chose to 
** caH an offender, before any offence had been proved against 
"1iim," the question would not be met properly. What in the 
cant of parliament may be meant by " meeting a question pro- 
" perly," does not much matter. This is the way that Sejanus 
met questions, by being accuser, witness, and judge, against those 
who displeased him. See Mr. Hobhouse*s Letter to the Times. 
But let us go on,— Mr. Courtenay, to satisfy those who had 
not so much learning as Mr. Wynne and himself, on the sub- 
ject of meeting questions in parliament, read a very recondite 
performance) called a Report of the Committee of Privileges in 
1810, the result of whose labours, was, he said, most conclu- 
sive ; that is, conclusive in establishing their own claims.— 
Thosewho look at Mr. Hobhouse's Argument, sect. V. will see- 
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how very completely this dktun as Co lex terra tias been nettled 
by the Committee of Privileges, against whose opinion t lie re ia 
only that of John Selden, and some twenty otter *f the first 
lawyers that erer lived. 

As for quoting Mr. Fox — that statesman seems to be called 
Uja on every occasion where he must be most reluctant to ap- 
pear — bis opinion may be seen in Mr. Hothouse's Argument.' 

But what could Mr. Courteoay mean by saying that Una 
pamphlet was cot a constructive contempt bat an actual con- 
tempt ? If so, how could he vote that it teas a tcamdalout libel, 
containing matter calculated to inflame the people into «cis of t»o- 
lenat against the legislature, ifc.'t An actual contempt can b» 
only some act performed in face of the court and obstructing 
proceedings, A libel, whose meaning must be construed so aa 
to make it dangerous can only be a constructive contempt. The 
legal word "contempt," is not the same as the "contempt'' of 
common parlance- But Mr. Courtenay decs not appear to bare 
known the difference. The warrant which he drew up will give 
some specimen of his legal abilities . see Mr. Hothouse's Argu. 
rnent, sect. VII.— He has given way twice already as before seen: 
hegave way a third time when he moved, first, that Mr. Hobhousa 
should be committed to the custody of the Serjeant at Arms, and 
then to Newgate } but whet her he voted for sending Mr. Hob house 
to Newgate, or not, does not appear t his last speech looked as 
if he were for committing him to custody of Serjeant at Arms, 
The puzzle and confusion at the end, the preventing Sir Francis 
Burdett reading a newspaper, although Mr. Wortley had been 
allowed to read a pamphlet, — the part taken by Lord Castle- 
reagh, who had himself been found guilty of the most enormous 
breach of privilege, and the highest contempt of court possible, 
by trafficking in seats, and yet was never punished; — the speech 
pf (he gentleman who preferred waiting till Mr. Hothouse was 
sick, instead of taking any steps to prevent him from being so : — 
in short, the whole transaction is quite Worthy of such a tribunal, 
and shows how very incorrect Mr- Hothouse was in saying, 
that " in his corporate capacity there is not a greater bolJy tbj; 
?' a Member of Parliament." 
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the fallowing fa (be copy of She SpeaWs 
to the keeper of Newgate. 

• Inn is* lie DhmiMft isift 

■ Whareas tint Hera «f Coomroaj lath this day adjndped that a tMntpfe. 
*let, eutitled," A Trifling Mistake in Thomas Lord Erskine's recent Pre- 
1 face, shortly noticed an it respectfully corrected, in a Letter to his Eordship, 

* by the Aatbor of the Defence of tbe People," is a so»jylal»u9 libel, contain- 
' ing a letter calculated to inflame the peupte-into acts of violence against 
' tile Legislature and against tin's House (n pdrtkittar, rind Ibat it is a bigfe 

* contempt Of the pmHeges and the constitutional authority of this House. 

' And whereas John Cam Hubhonse, Esq. bavirig acknowledged himself to 

* be the author of the said Pamphlet, has been guilty of a high contempt of 

* the privileges aad the constitutional authority of this House, 

' And whereas the said House hath this day ordered that the said John Cam 
■ Hebhawe be for his said eftucc eosnmiUe* to his Majesty's gaol of- New* 

' These are therefore to require ynu, the Keeper of his Majesty's gaol of 

* Newgate, to receive into your custody the body of the mid John Cam 

* Hobhouse, and hint safely to keep in your custody during the pleasure of 
' the said House. 

' Fob which this shall be yens sufficient warrant. 
' Given under my baud the thirteenth day of December, 1819. 

• CHARLES MANNEHS SUTTON, 
' To the Keener of his Majesty's ' Speaker.' 

' Gaol of Newgate.' 
Mr, Hobhouse was taken by force On Tuesday, December 
14, by three? messengers of the House of Commons ; and con- 
veyed to Newgate. He was accommodated "with apartments in 
the keeper's house, bat he was informed that Mr. Charles Wynne 
threatened to move him into close confinement in case he 
wrote or spoke, so as to displease the House. Mr. Hobhouse 
paid no other attention to this menace than to allude to it in His 
answer to the address voted to him by the Electors of West- 
minster. On the 30th of December, the House adjourned for 
■even weeks and left Mr. Hobhouse in prison, without the possi- 
bility of any relief. In this respect he was in a worse condition 
than any felon, nor is it known that the House ever before con- 
fined a prisoner daring- so long an adjournment. The Regent 
had not the power of releasing him ; the Speaker of the House 
of Commons had not the power. So that had it appeared that 
the passages complained of had been interpolated, had the printer 
taken his oath of that fact, which Mr. Hobhouse by not being 
called, had no opportunity of asserting, had it been true, still no 
earthly power could have interposed to suspend an iniquitous" 
punishment. The death of George III. reassembled Parlia- 
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•tent for three days, but no one had time to think of a prisoner 
in Newgate, possibly confined for no offence : and the House, 
adjourned for more than n fortnight longer. But Mr. Hobhouse 
thought it his duty to give the Judges an opportunity of doing 
their duty, he resolved to apply for his discharge by Habeas 
Corpus, and bis case being so much stronger than that of per- 
sons before confined for contempts, it was supposed by some 
that his application to the King's Bench could not fail to be ef- 
fective. 

Mr. Josuah Evans on February I, made an application for tho. 
writ of Habeas Corpus, when the following affidavit was put 
into Court 

* In the King's Bench, 

* John Cam Hobhouse, of Bradford, in the connty of Wilt*, Earjnire, 
1 but now ■ prisoner in the gaol of Newgate, in the City of London, maketh 

* oath and saith, that on Tuesday, the Mth day of December hut, lliii de- 

* pone nt was forcibly taken into custody it No. 1, New-street, Spring gar- 

* dens, in the city of West minster, by a certain person and his assistant*, 

* calling themselves messengers of the House of Commons., and acting at 

* they alledged by virtue of a Warrant from the Speaker of the Home of 
1 Com mum, and that this deponent was thereupon forcibly conveyed to Ml 
' Majesty's gaol of Newgate, where he hai since been and Mill rem aim in 

* easterly. Tbnt by the copy of tbe Warrant hereunto annexed, which this 
' deponent received from the keeper of Newgate, tbia deponent is informed 
' that he it charged with having committed the offence therein mentioned 

* against the House of Commons, but that this deponent wai never served 
' with any uimmoDS or process to appear to answer any charge, norwasever 
r put upon hia defence, nor ever had any opportunity of making his defence 
' against any charge, and this deponent believes that be is detained in custody 

* without lawful cause.' 

To this was appended a copy of the Speaker's warrant. The 
affidavit and the warrant being read, the ensuing dialogue oc- 
curred. 

* The Chief Justice— The warrant sets forth a resolution of (lie House of 

* Commons, that the publication imputed to Hr. Hobhouse was a libel, an* 
' that he acknowledged himself to be the author ; we therefore cannot 
' enter into the grounds of his commitment.' 

' Mr. Evans — My Lord, this Gentleman is entitled as metier of right to 
< a Habeas Corpus, tt ia not necessary that t should enter Into any arga- 
■ meut to induce your Lordships to accede to this motion in the first in* 

* stance, nor, indeed, am I prepared with such argument, aa it will be quite 
' time enough for me to be so prepared when this Gentleman comes and de- 
' mands his liberation.' 

' The Chief Justice — If you are not prepared to argue it, the best course 
' for you Is to withdraw the motion for the present, and come again to the 

* Court when you shall be prepared. It is not a matter of course to grant * 

* Habeas Corpus, without some grounds stated for the interposition of bVs 
•. Const.' 
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4 H ft Brans referred to the cue of the King r. Benjamin Flower, S T. (• 
1 314. for the purpose ot shewing that this Court, without argument, will 
' grant a Habeas Corpus to bring up the body of a person stated to be ille- 
' gaily imprisoned. That was the case of a commitment by the Home of 
" Lords for si u month), for an alleged contempt, and there Lord Kcnyoa 
' did not require any grounds to be stated when the motion was first mode.' 

' Mr. Justice Best— But Lord Ken yon stated afterwards, that as the com. 
' mitment was for a contempt towards the House of Lords, thit Court could 
' not order the prisoner to be liberated, that House having adjudicated as to 

* the nature of the offence. Now, in this case, the warrant of the Speaker 

* states, that the prisoner was committed, not for a libel generally, but for 

* a libel on the House of Commons, having a tendency to excite the people 
' to acts of violence against that House.' 

1 Mr. Evaoi said, he merely referred to the case of the Kins; v. Tlower, 
' for the. purpose of shewing, that tbe Court, without requiring any argu- 

* meat in the first instance, forthwith granted the writ, as a matter of un- 
' doubled right to the subjects of these realms. In that case the warrant 
' of the Bouse of Lords was annexed to the affidavit, as in this case, and 
' Lord Keuyan merely asked Mr. Clifford, who made tbe motion, whether 
1 it was a commitment lor a contempt towards the House of Lords ; and the 
' answer being in the affirmative, tbe writ was instantly granted.' 

1 Tbe Chief Justice — But, upon the writ being granted in that case, the 

* matter was afterwards much discussed, as to the authority of this Court to, 
' supersede a commitment of the House of Lords, aodthe result was, that 
1 this Court had no such authority.' 

' Mr. Kvans— But, my Lord, it is a matter of right due to this gentleman, 
' to have tbe question discussed, whether he has been legally committed, and 
' whether the gaoler of Newgate is lawfully authorized in detaining him under 
•thiswritf' 

' The Chief Justice — If you suggest that tbe writ under which the party is 
'detained is not a correct copy of the original upon which he was committed, 

* that is a different question ; but that is not your suggestion.' 

< Mr. Evans — Nor do 1 consider it at all necessary to discuss at present the 
■legality of the writ.' 

' ■ The Chief Justice — We mint take it to be a true copy of tbe writ, and 
■therefore we require' you to state to us the cause of complaint against thai 
■ propriety of the commitment.' 

■ Mr. Evans—I apprehend that I am not bound to enter into any considc 
' ration, of that kind in the present state of proceedings. 1 take it to be a 
'olear and indisputable right, inherent in tbis gentleman as a subject of Great 
' Britain, to have bis case argued before your lordships, because the Habeas 1 

* Corpus Act does not make any exception, authorizing this court to exer- 
'cise a discretion whether they will or wilt not grant this writ. 1 conceive the 
' court is bound to grant the Habeas Corpus to every person detained in pri- 
'son under an alleged illegal commitment, except in cases of treason 

* and felony.' 

' The Chief Justice — WIN you say, that every person in custody baa 
' dt jure a right to be brought before this court on a Habeas Corpus, without 
' sufficient grounds being stated to the court } 
"'Mr. Evans — My Lord, I du say so; except in cases of high treason and 

* tetany.'. 

'TbeChief Justice — Has not onr constant practice been otherwise? Do 

* w* not always tnqu're upon what groirnd thu Habeas Corpus is moved, 
' before we order a writ to issue ■ Unless a ground it slated, we do nut direct 
'awritto issue.' 

* Mr. Evans— II I were to argue tbe case nhw (which I am not prepared 
' to do,) for. the purpose of shewing that them i* no authority to justify thi» 
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* warrant, jour Lordship Maid do bo mora then order the writts. wsfie; 
•but ■■ I eUim the wrii ■■ matter of right, ia tfce Brat instance, it cannot 

* be neces.'Hiy to srgae the cue before this gentleman causes up ; becanse 

* that weuld impose upee me the burden of arguing the Mae twice. — My 

* Lords, I venture to say, that there never was no instance before in which. 
1 inch an application a* this, » brought forward, Vat refused.' 

' ' Mr, Justice Holroyck— Seoul <l yon not fay nome ground, to shew a doubt 

' whether the commitment ia legal or not f II job lay saeh grounds, there 

- * can be no donbt u to the aatthurity of the Court to order the writ to hunt-. 

* If the Court entertain! any doubts n to the legality of the commitment, we 
' wonkl not hesitate. The House of Conasons state distinctly in their writ 

* the ground of their commitment. But bare we authority to ray, that MM 

* Habeas Corpus shall he granted as a matter of course, unless make ground 
■of daubt as to the legality of the process is laid before ust' 

' Mr. Evans— My Lord, I say that the Habeas Corpus Act contains no 

* snob exception, and that it it peremptory on the Court to grant the writ 
1 forthwith.' 

* Mr. Justice Best — Ton cannot nay that in the case of legal custody We 
' are bound to grant the writ in order that a prisoner may be removed otrt of 
'that legal custody.' 

The boldness and perseverance of Mr. Evans having thus se- 
cured that, which for the past time no judges of England hat} 
■ hesitated to grant, it was generally supposed that Mr. Hobhouts 
Would have been brought up on the following Thursday, but 
that t^ntleusti did not appear untU Saturday. The scene which 
took place on that day will long be remembered. The bar was 
crowded by gentlemen rfthe profession, and every other part 
of the court was as full as it could hold. The whole morning 
until half past ten, was occupied by causes of pauperism, to 
which the court paid the meet patient and minute attention. 
The friends of Mr. Hobhouse seeing the extreme difficulty 
attendant upon renewing a vagrant from one parish to another, 
and the anxiety with which the judges weighed every feather of 
doubt in settling sixpenny suits, could not but promise them- 
selves that the most profound attention, and the most patient 
hearing, would be granted to the investigation of a cause in- 
wtwving the liberty of the subject, and respecting one of the 
most important questions which an Englbh court of justice can 
ee called upon to decide. Ms. Hobhouse had felt himself much 
indisposed, and had been obliged twice to leave the court during 
the course of the morning ; he wished to have the argument 
postponed until another day, and as that indulgence had been, 
granted in Rower's case by Lord Kenyoa, one of the Most nre- 
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daeud severe of all British judges, be could hare no reason to 
doubt that a similar favour would be shewn to him. It wai 
almost half past two, when 

' The Lord CniefJu.lice asked if Mr. Evan) »as in court. 

' Mr. Evans rote, and aaswerc-d in the affirmative. 

' Chief Justice : I understand the persbn on whose behalf you moved for * 

* Hahem Coipui the other day is now in court.' 

' Mr. Hobhnuse immediately stood upon the floor, and Mr. Brown, the 

* gaoler, delivered in his return to the writ, which was forthwith read bj 

* Mr. Denllry, of the Crown Office. 

' The return concluded, that the gaoler had hereby complied with the writ 
' to him, directed by the Hon. Court, by bring 1 ag up the boJy of the prisoner. 

1 Mr. Hohhouse was then about to address 'he Court, when 

' The Chief Justice said ; " Then Mr. Evans does not appear for thii 
'^eullernan." 

' Mr. Hobhousei No, my Lord, it is my purpose to argue this case myself; 
' but as it is now a veiy late time of day, and as I labour undtr iuilisuo- 
' aition, which will not eaable me to go through my case, 1 humbly move 

* and request that your lordship will now allow the return to he filed, and to 
' order that this case may be argued on Monday, or any other day that your 
' lordship may please to appoint.' 

' The Chief Justice : What are the poinls that you propose to argue?' 
' Mr. HobhouBe : I intend to shew by the return which has been made, 

* that the authority under which I have been committed, was incompetent 
'tor that .purpose. I shall dispute the competency of the tribunal iu 
' question to commit an Englishman to prison. I shall attempt to shew that 

* the rftnm itself, eien supposing the tribunal to which I allude bag sufficient 
' authority tn commit, contains certain improprieties which renders it im- 
' possible that I can any longer he detained in prison, or be subject any longer 

* to that restriction under which 1 have been so improperly placed. . 1 can, 
' however, ijo on, if your lordships wish it.' 

' The Chief Justice : Wait a moment, and we will consult. what is the best 
'course to adopt. (The judges remained in consultation a few minutes, 
1 when the Chief Justce resumed). It is important that we should know 
' what point* of objection you mean to urge to the return. 

' Mr. Hobhnuse : It is quite impossible that I should enter into any detail 
' at present, if I am to come up again. 
■ * The Cbrcf Justice t We shall probably be induced to give von the tint*, 

* and not subject yon to the fatigue of arguing the case now, if you find it 
' incoovenient Hi yourself. But, before we do that, we wish to know what 
'.are the points of objection you mean to urge te the warrant, as set forth in 
■the return to us.' 



' ' The Chief Justice: That is not a point of object™ relating to thfl terns 
'.of the return mark to us.' 

' Mr. Hofihouse : There is adjudication set forth in the return, and unless 
' the House: of Commons can adjudge upon the case iu question, that cannot 
' make their warrant sufficient. I shall endeavour to show that the House of 
' Commons is not a court of jndiesttuf.' 

. ' The Chief Justice; Is that your only objection r and if not, he aw. good m 
' State what other objections yoti have to urge.' 

* Mr! Hobhouset My other objection is, that the House ofCotnnsons, even 
* ritiobfiRiouitof judicature, has taken under Us eupiiiance wjiac 
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* cannot be considered a* ■ contempt, bat as m offence at common law, aad 
' not in any way cognizable by that Home, according to the laws of this 

■ country; for, on the face of the proceeding*, the House of Commons pro- 
' ceed to adjudge that the publication alluded to i* a libel, wbich I contend 
' they cannot do. They adjudge it to be a seditious libel, tending to inflame 
' the people to acta of violence against the legislature. The third objection 
' 1 mean to submit to the return is, that, on tbe return, it does not appear 

■ that I have bad any hearing at all, and I certainly shall be able to shew 

* that this is not only against every principle of English law, but ia even 
' against tbe proceedings of tbe House of Commons itself* 

' The Chief Justice : Is there any other objection you mean to urge t' 
' Mr. flobhouse: Yes, my Lord. In the fourth place, I shall endeavour 
' to argue, that even assuming the House of Commons to be a court of judi- 

* cature, and competent to take under its cognizance what is alleged to be a 
1 seditious libel, and assuming it to have authority to condemn an English* 
' man in bia absence, still it could not condemn an Englishman to imprison- 
' ment. That is the point I shall next attempt to contest before your lord. 
' ships. Tbe next point will be lo show that the natural remedy for me 
' under these circumstances, is to claim my liberation at your lordships' 

* bands by Habeas Corpus. 1 shall afterwards attempt to *how your lord- 
' ships that, upon the face of this warrant, assuming every other objection 

* to be removed ; assuming that nothing informal lias taken place in the mode 
' of proceedings in the House of Common?, still there is an informality on Ihs 

* nice of the warrant that must, as it appears to me, make it impossible any 
' longer to detain me under it ; and if your lordships wish me to siuie what 

* that objection is, I will do it ; but, at the same time, with your lordships' 

* kindness and permission, I wish to reserve it for argument wbeu 1 shall be 

* brought up again.' 

' The Chief Justice, after conferring with the other judges, said, " Yon 
' must tell us what yonr remaining objection is." 

* Mr. Hobhouse ; Tbe informality of whicb I complain, is, that there is aw 

* publication at ill stated in the warrant. The pamphlet alluded to is not 
' called a printed pamphlet, and I am not suid to have authorised the printing 

* or publishing of it: and this, 1 submit, is a vice ip the warrant, which, 
' according to all principles of legal and natural justice, is a fatal objection.' 

Mr. Hobhouse then sat down.— There certainly were some 
persons present who thought the objections stated to the war- 
rant, and particularly the last, would procure Mr. Hobliou»> 
an immediate discharge without any hearing of his argument. 
Hie generality, however, of the audience may be supposed to 
have thought that the Judges would not interfere with a House 
of Commons commitment, without hearing the objections stated 
at length, and that the case would be argued on Monday. The 
very kind and consenting tone of the Lord Chief Justice, bad 
left a very favourable impression as to the issue of the applica- 
tion, when, after a consultation of many minutes on the Bench, 
Chief Justice Abbott, to the utter astonishment of every one 
present, pronounced that Mr. Hobhouse not not to be heard at 
at all J it but remanded to prison immediately. The surprise 
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apparent on tie faces of ail in Court cannot be described. The 
prisoner bad bee? promised 4 future hearing, Jn terms which 
between honest men amount to a promise, and on that as- 
surance had given the heads of his objections. When at first 
he saw some hesitation, he had offered to go on with his case. 
but had been stopped by a bint from the Chief Justice that he 
would be allowed a postponement of his argument : could it be 
contemplated that an English Chief Justice had deliberately 
resolved to trick an injured fellow-countryman who had been 
imprisoued without a trial, or without a bearing before; sentence, 
Out of all chance of a hearing after sentence? The reader must 
draw his own conclusions from the above details extracted from 
the newspapers. It is enough to say) in this place, that but one 
sentiment prevailed throughout the whole bar and the audience 
la Court. Surprise and indignation were painted on every coun- 
tenance, when the Judges, one after the other, delivered their 
judgments evidently ready made, and twice prevented Mr. Hob- 
house from speaking a single word in his behalf. Mr. Hob- 
nouse at the conclusion of the Chief Justice's judgment said, 
" May I be permitted to say one word," his Lordship exclaimed, 
" No, Sir I" And when Mr. Justice Best had closed one of 
themost singular harangues ever delivered from the Bench, and 
Mr. Hobhouse again attempted to speak, he was again 
silenced j and obliged to leave the Court in the custody of the 
keeper of Newgate. 

The judgments that day delivered, will fall more naturally 
into place after the argument which Mr, Hobhouse prepared 
for the King's Bench. — They shall be placed after that argu- 
ment, and the reader will then have an opportunity of judging 
between the layman and the lawyers— He will then have the 
opportunity of deciding, whether in case the Judges' bad heard 
Mr. Hobhouse, it would have been possible to, have delivered 
the judgments which they pronounced without hearing him. 

Mr. Hobhouse's argument appeared in the Times, and was 
introduced with the following letter to the Editor of that 
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TO THE EDITOR OE TBE TISiES. 
' Sir, 

' It seems to be resolved that an Englishman may he subjected to 
' imprisonment without being heard, either before or after his committal. 
1 But neither the Hook of Commons, nor the Courts of Westminster-hall, 
' do, aa yet, prevent an appeal to the people of England, through the me- 

* dium of the public press; and, with your permission, I would transmit to 
' The Timet journal the argument which I had drawn up in the hope oF 
' persuading the Judges of the King's Bench, that they could not remand 

* me to prison without violating every principle of public justice, and det- 
' termini ng contrary to the letter and to the spirit of the laws which they 
' have sworn to administer faithfully and impartially to all their fellow 
' subjects. 

' I know not how far it is permitted to dispute opinions delivered from 
" the Bench, but I trust I am not exceeding the limits of propriety by 
'saying, that as the Judges had previously resolved that I should cot be 
' heard, as they had previously resolved that uo objections can invalidate- 

* a Speaker's warrant, it would have been in the usual course of proceeding 
' to tell me so at once, I am at a loss to understand what public benefit 
' could be obtained by the Chief Justice of England saying to me, when 

* 1 requested that the return to my writ of Habtat Cotpm might be filed, 
'.and the case argued another day (which tad been granted without any 
'objection in Flower's' case), " We ihall probably be induced lo gibs you Ae 
" time, and not rubject you to the fatigue of arguing the ease now, if you find it 
" incontfnitnt to yourself; bat before ae da that, tee with to Inoa ahat art (is 
" poinli of objection yoa mean to urge to the vnarranl set forth, in the rerun) low." 
' It is not to be believed— and were it believed, it is not to be said— that 
*' a Chief Justice of England could meditate the commission of gross- nrjns- 
1 tjee, and execute that injustice,. not by an act of immediate violence, bat 
' by trick and chicane. . But, without assertingor insinuating any thing of 
' this sort, I may still be allowed to State my persuasion, that, of all the 
' gentlemen of the profession, of all the audience in the Court on Saturday 

* hut, not one person thought it possible, that after the above polite assn- 
' ranee, and the drawing from me my principal objections, one by one, by 
' something very like a promise of a future bearing, the final decision 
' should be, that I should have no future hearing, because no objections are 
1 of any weight against a Speaker's warrant. 

' 1 know not how other persons feel, but, for my own part, 1 would rather 

* be palpably duped at any time, than show myself to be of a nature suf- 

* ficiently mean and ungenerous to suspect a great public fuuc Nonary, or 
' any English gentleman, of laying a mare for the inexperienced and unwary. 
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' I hope that the argument which I have prepared, weak u it may be ia 
' comparison with that which a professional reasooer would have produced, 
' may still be thought strung enough to oppose to ths slender authorities 

* quoted by the Judges on Saturday last, in order to ahow that in no earn 
' ahatecer can the courts of law investigate the grounds upon which either 

* House of Parliament may have pronounced that its privileges have been 

* infringed* In opposition to Clarendon, to Bridgemau, to Holt, to Willes, 
' to Kenyan, to Ellenborough, amongst the Judges; to Burke, to Chatham) 
' to Littleton, to Saville, to Fox, amongst the statesmen of England; the 
1 Court on Saturday arrayed those very puissant authorities, Mr. Justice 

* Gould and Mr. Justice Fowls, besides a resolution of the Lords, which mi 
' afterwards reversed, and a fstudo Lord Bolt, who was cited by Mr. Justice 
" Best, as having declared against the discharge at those committed 'by the 
' Commons on the Aylesbury affair. The real Lord Holt declared the im- 

* prisonmentof the Aylesbury men " to be not such an imprisonment as the 
'peopleof England ought to be bound by.',' The Loid Holt oE Mr. Justice 
' Best is some such no eidolon as Ulysses saw in the infernal regiope, and 

* mistook for Hercules ; whereas Hercules, says the poet, was in heaven, 
' drinking nectar with the immortal gods. Mr. Justice Best has also dis- 
' covered, that the writ of kabeta corpui is not a writ of course, for it has been 

* once or twice refused since Charles IL'a time to an ofim prisoner. 

' Had I been tried according to the laws of my country I should submit 

* in silence to the decision of a jury; but the case is far otherwise; my 

* judges were the accusers and the witnesses against me; and I may lay wtts) 
' Phsadrus in his prologue to Eutychus — 

' Quod si accusator alius Sejano foret, 
' Si testis alius, judex alius denique, 
' Dignum faterer esse me tautis malis, 
' Nee his dolorem deleoirem remediis.' 

I am. Sir, your most obedient Servant, 

JOHN CAM HOBHOUSE. 



, y Google 



rr C l,GOOglC 



9tguntent 



Summary Commitment by the House of Commons 
upon alleged Breach of Prwtiege*. 



SECTION I. 

THE COURTS OF LAW HAY JUDGE OF PRIVILEGE 
IN EVERT CASE BROUGHT JUDICIALLY BEFORE 
THEM. 

I undkhtanA, that on the application for the writ of 
Habeas Corpus in my behalf, some doubt was entertained 
of the possibility of the interference of the Courts of Law 
with a caie of Privilege of Parliament. But I thought Conelndow 
. .... ,. . ..iT deduced from 

that point had been settled some time ago. I thought that Argument in 

the arguments and the judgments on SjrFrancisBurdett's £ aS F°B_ r J W , 
action in 1810 had decided the question ; and that, bence- in 1B10. 
forth, it would be recognized as a fundamental principle, 
that " the Judges bare a right, and, indeed, are bound 
to determine all cases of privilege that are judicially before 
them, except when they arise in the Lords* House of Par- \ 

Lament, where they are no parties to the determination ; 
but that, when the question comes in a legal way before 
them in their own Courts, they are bound to take cog- 
nisance *of the existence and the extent of the privilege, 
and to decide upon it." * I thought, that from the ad- 
missions allowed on that important cause, it was also 
concluded, " that if the Courts of Law deal at all w.ith 

* Holroya"* Argument, *lv. Eait, p.J4. r presume that Iheun- 
scatrscoWed dtdactiw of Counsel may be nuVly auehta*. 
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questions of privilege, they mutt deal to the full extent."* 
Unless it be determined, that whatever the House of Com- 
mons declare to be a breach of privilege must necessarily 
be so, and that in no case cau such a matter be opened in 
the Courts; then it follows, that every case must be ex- 
amined into, in order to decide whether it belongs to those 
privileges which the usages of the country have recognized, 
and the Courts of Law have allowed. 

The fact is, " that the Courts of Law have always dis- 
regarded the resolution of either House, that such or such 
an act was a breach of privilege, when the same did not 
appear to be so by law ; and this appears from all the 
authorites."f This I am prepared to show ; premising, 
that what is said of the interfering with the privilege of 
protecting themselves, must apply more forcibly to the 
pretensions of the Commons to punish others. I shall cite 
the cases and opinions chronologically. 
Privilege of The Commons, having tried to establish that it was 

dumited'by a breach of privilege to implead one of their members 
Judges in 1474. during his attendance in Parliament, the Barons of the 
Exchequer, assiited by all the Judges, decided, in 14?i, 
the .12th of Edward IV: that -no. such custom did then 

' Tile Commons, on the Gth December, 1555, complained 
",..'„■ < of a breach of privilege, inasmuch as Gabriel Pled*H,-a 
member, was' bound in a recognizance in the Star ■Cham- 
ber, to appear before the Council within twelve -day*' after 
the end of the Parliament. § The Lords' replied, that the! 
Chief Justices, Master of the Soils, and Serjeants, do 
clearly affirm, that the Same is no breach of privilege, 
n tins case,; iithis-4thRegisteVti : 
show how much the Common* wished to overstep then- 
privileges, and how they were restrained by the Lords 
and Judges. . ■ 

In 15S4, Lord Chancellor Bromley said, fliat, "he 

'• t. Dow. pp.'m-3. ' * Holroyd, sav. East p. IT. 

■ t -KoII.30. Bonne v. Wdfeii, xiv. £»t, p,iS.. ,'.-, 
i landslip and Maty. | 1SU, HaMI, .mfclif 
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would riot allow of any precedent! of the house committed 
unto them, formerly used in that behalf, unless the Hottie 
.would also prove (he same to have been likewise thereupon 
'allowed, and ratified also by the precedents in Chancery.'" 
• Thus we see, that a Chancellor theu talked of what the \ n 1534, UT 
.Courts would allow privilege to be, and of the ratification J*** CI T^ , ■ 
of those privileges by the precedents of Chancery. * 

Lord Coke, when Speaker of the Commons, in the 35th 
of Elizabeth, having had a writ of privilege prayed of him, 
,in tbecase of Fitzherbert, said, "Though we made such WritaofPri- 
-a. writ, if it be not warrantable by law and the proceedings ^ tataldli^* 
of this House, the Lord Keeper will and must refute it." cowioo. Lord 

_ , „, , . . Cokes opinion. 

<Lord Clarendon, not in a judgment indeed, but in his 

History, said, " There can be no privilege of which the 

Jaw doth not take notice, and which is not pleadable at 

law."f Sir Orlando Bridge man, in the case of Benyon Lo „j ci iren . 

and Evelyn, 14 Car. II. declared, that resolutions or votes don'« opinion. 

in either house of Parliament, "in the absence qf 'the parties' 

concerned, are not so conclusive in courts of law, but we 

(bay with due respect, notwithstanding these resolutions, . 

nay, we must, give our judgment according as we, upon 

our oaths, conceive the law to be, though our. opinion 

shall fall out contrary to those resolutions or votes of either _ 

Sir Qrlsndo 
Housed'} Two years after tbUt judgment, 16 Charles II., BricfiSeman's 

in the esse of the Duchess of Somerset v. Earl of Man- $q£ n , 
cheater, there was a demand of forty days' privilege to put 
off sentence respecting the validity of a will. The Delegates, 
i.e. the two Lord Chief Justices, five Judges, and ether 
Commissioners, decided against the privilege; and, more- 
over, laid it down "that Judges are not bound to .proceed. Judges not 
tn courts of justice, according to the votes of eitben House, SfSj^jSl 
[which votes were alterable or repealable by either House] of Parliament, 
in cases of privilege, but according to the known laws and 

. . *■ HaMell, Lp.Sfi. In R.Coke's esse, who pleaded privilege 
against a Chancery. sabpowa. ' 

t Hiit.Reb. lit vol. p. 310. fol. 

{ Cited -from MS. of. Sir O. Bridgeaas, i« possession of Mr. 
Hstgnwt; jBT.Kait. pp.M, M. 
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custom* of the realm, their oaths, and tnuta." # Thia 
m* a case of the Lords' privileges ; but whatever holds 
good against them, most hold good against the Commons. 
In 1681, Fitzbarris was arraigned for high treason before 
the Courts. The plea put in for him was, that there was 
an impeachment of the Commons hanging over him ; and 
the Commons resolved that, " for an; inferior Court to 
proceed against him, or any other person in similar cir- 
cumstances, was a high breach of the privileges of Par- 
PrMtaie liament/'f The King's Bench, upon long argument, 

King'i Beach, decided it was no breach of privilege, and the Court pro- 
1B81 i ceeding with the trial, Fitsbarris was condemned and 

executed. All the Commons could do, since the man 
whom they had wished to protect was hanged, was to im- 
prison another, and Serjeant Beck was committed for a 
' - contempt, he having argued the case. 
»ud br C.J. Chief Justice Pemberton, and the other Judges in the 
%?$£"£?' action of trespass brought by Jay against Topham, Ser- , 
jearit at Arms, in the 34th Charles II. 'gave a judgment 
against the plea of privilege, for which so late afterwards 
as 1689 the House of Commons committed the Chief 
Justice : but Lord Ellenborough, in the cause Burdett v. 
Confirmed- by Abbott, said," that no man who ever sat in this place 
Lord Ellen- coul( j differ from Pemberton : " and when the Attorney- 
General stated that Pemberton made an excuse, added* 
" that he wanted none."} . • 

In the famous affair of the Aylesbury men, the Com- 
mons voted it a breach of privilege to bring an action 
against a returning officer for conduct at an election. < It 
' " needed but one virtuous and intrepid man to decide that 
Piifuege over- it was no breach of privilege. The Lords, 50 to 16, took 
Sat? aDd L ° rd P art wiUl Lord HoIt - and *" P'Mkge * f the Commons 
Home of Lords, in this respect has never been pretended to since the cause 
of Ashby and White. Lord Chief Justice Wii«x, giving 
judgment in the cause of Middteton and- Wynne, said,' 
" With regard to the case of Prideaux and Morris, which 

* Pryiioe iv, Register, i*i4, cited in xiv. East, p. 49. . 

1 Cummoiu - Journals, March 26, 1681- J iiv. East, p. 104, . 
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was much relied od, I cannot, speaking for myself only, 
bear it mentioned, without entering my protest against 
that part of the determination which says, that the deter- 
mination of the House of Commons thall.be final and 
conclusive in the Courts of Westminster-hall : first, be- 
cause the method ef trial is different from that of West- 
minster-hall. Had they the same authority to inquire 
into those things thai we hare here, I should be content. <. 
Next, (hey did not make their determination upon oath ; 
whereas, we are sworne to determine according to right: opinio* of 

they cannot try by Juries, nor can they examine the J*:*: TH*?- 
* * ' ' ■* against pnvi- 

witnettes upon oath, * ■ lege. 

( I am aware, that since the days of the great men whom 

I bare cited, the court* of law hare been, more tender of 

touching the question* of privilege; but they have by 

no means refused to look at them. .. On the contrary, Mr. J^, ^ drTm ' 

Murray was heard by counsel against his commitment, *2riui•** , ' ,,,, 

Brass-Crosby was also heard. Flower waa also heard ; Biass-Crosby 



Flower beard. 



and .though each of these commitments has been con- b i ard ' , 

6 ... Flower] 

firmed, yet tbat confirmation waa surely upon the ground 
that the House of Commons had not exceeded their pri- 
vilege* in those cue*, it was not on the ground that they 
could not, in any case, exceed their privileges by a com- 
mitment. Far from it ; and I have Lord Ellen borough's 
authority, which I shall quote hereafter, for saying, that 
if the processes of commitment in mote or any cases had 
been absolutely void on the face of them, they would not 
have been confirmed ; they would have, been resisted. I 
have Lord Kehyon's authority for the same position; but ^J d jjj3 ),m 
as 1 shall refer to these opinions at large in another part EUeabaraagh 
of the following observations, 1 will not touch upon them puijMMuiarT 

hw* CAfWnfOMSt 

„ " . ' •■fait bewld. 

■ A good deal has been said a* to the difference of a case 

of 'privilege coming collaterally and coming directly before 

the Court ; but mil, in.the eye of the Commons themselves, 

hi a distraction without a difference. Their pretence ha* 

* Willes, pp.597, 606: died siv. East, p. 5ft 
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always been, " The Courts shall neoer examine cues of 

privilege without our permission ;" awl even when they 

consented, in the esse of Burdett and Abbott, not to plead 

to the jurisdiction, but to plead in bar, they took care to 

reserve to themselves the right, if they pleased, to plead 

Distinction be- to the jurisdiction. The Courts who have decided by 

privfieec com- theix practice that they will examine into privilege, in* 

in* collaterally fa™ tne fc^ as it is called, of Parliament, as much in 

and directly B . ' ' 

before the one case as in the other ; and there is certainly no case in 

ftrence? 1 "" 1 * whicn **"* can with sa m,lcn P ro P" et y break tnrou K n 
this magic circle, as when a fellow- subject is confined 
within it, and applies to them to know whether or not, 
according to the laws of the land, he has fairly subjected 
himself to the influence of that fatal and invisible spell. 

I have endeavoured to show, from the opinions of 
great lawyers, that there can be no such thing as an un* 
limited power lodged in either House of Parliament, to 
decide by a Tote what is, or what is not, a breach of 
privilege so conclusively as to make it impossible for the 
Courts to correct their judgment. I shall now observe, 
that this proposition is supported by die general princi- 
ples of the English law and constitution, as found in the 
ancient statutes, and the opinions of wise and learned 
writers. ... 

The notion that the law of Parliament is above all law*, 
we owe, I believe, in great measure, to a dictum of the 
Judges in the case of Baron Thorpe. This celebrated 
case, which occurred in the 31st of Henry VI.,* was, how- 
ever, as Sir Orlando Brid gem an afterwards proved, laid 
Origin of ft* much more stress upon by Lord Coke than it deserved; for 
Judges cannot Sir Orlando, in the judgment between Benyon and Evelyn, 

interfere with remar ked, that the case of Thorpe and other cases, by 

a resolution ot " ' 

either House of which it appeared to Lord Coke that it did not belong to 

the Judges to judge of any law, custom, or privilege of. 

Parliament, " only extend v&erc the privilege of Parliament 

comet in debate in the Hotite of Peett," the Judges being 

-. East pp. 36-3t, and iv. Tanaton, pp. 
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<f assistants to the Lords on matter! of Common Law, and 
not on matters of Parliament." 

It was, however, the opinion of Lord Coke that gave to 
this dictum of the Judges in Thorpe's -ease so much fan- 
nied importance. But I believe that Mr. Semen,* in hi* That opinion _ 
Titlei of Honour, Mr, Prynne, in bit Animadversions on aJ^nded,^.* 
the 4th Institute^ and Sir Orlando Bridgem an, very Seldeii, 
much diminished Lord Coke's authority on this, point. BndgeiDan, 
The latter roundly asserts, that "there are a multitude of "F" "■ 
errors, in Coke's chapter concerning Parliaments." J Even 
Lord Coke himself entertained very different notions of 
inviolability of privilege at a different time of his life, as 
Mr. Ilatsel has remarked ;§ and his latter opinions doubt- 
less received a tincture from his political feelings in the 
struggle between the Commons arid King James I. In 
his earlier days he was inclined to acknowledge the supre- 
macy of the' law. That supremacy is so clearly pointed Sdprtmaev of 
out by statute, that the wonder is, bow any one should 
have supposed a vote of either House of Parliament above 
it.' ;Bythe 52d of Henry III., commonly calfed the sta- 
tute of. Marlbridge, " it is provided, agreed, and granted, 
that all persons, as well of high as of low degree, shall 
have and receive justice in the King's Court." Lord Coke, proved by Sta- 
in his 3d -InsU,[| gives the reasons why the words " the ' 
King's Court " are expressly mentioned ; and furnishes an 
excellent comment on another old law, forbidding " all 
orders, rules, awards, and judgments, he in g made'or given j™ Lord 
in chambers, or other private places, "here a man may lose ke *^rl^ 
his cause, or receive great prejudice or delay in his absence caaiou ; 
for want of defence." The House of Commons is a private 
place, for there is a standing order for the exclusion of 
strangers. -The same great lawyer, in his exposition of 
the statute of Westminster^, says it is an ancient maxim 
of the common, " non recedant attarentct a curia regit tine 
remedio ; and, again, " no wrong or injury, either public or 

* Page 708. " fPageiO. ' 

t Page 34. Beoyon and Eveljn, xiv. East, p. 37. 

i Precedents, vol. i. p. 16B. 1 Page 103. «J 3, c. 1*. 
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private, can be done, but it shall be' reproved or punished 
in one Court or the other, by due process of law."* If 
•a, an injury done by either House of Parliament ii reme- 
diable at law, and the lav is above all. Now, the spirit of 
the English law favours liberty in every question, and a 
Judge is bound to lean towards liberty in bis interpreta- 
tion of the English law. *• Impiut et crudclis judicandut 
at," says Chancellor Forstescue, " qui iiberlatintmfavet: 
Angliajura libertuti dimt favorem."i But this is not true 
of the English constitution, if there be an arbitrary and 
despotic power residing in either House of Parliament ; 
nor would the House of Lords be a check upon the House 
of Commons, if the latter could pass a resolution from 
which there should be no appeal through the Courts to the 
Lords, and this constitution of checks and balances would 
be lost-t 
A power of issuing uncontrolahle decisions upon extern* 
bsuiD^ntem. P°rary cases is inconsistent with the notion of a free state, 
porary decrees Mr. Locke says, " Though the Leeitlatwe, whether placed 
incompatible . ,.,',..- \ -i 

with the notion in one or more, whether it he always in being, or only try 

— Mr^'cfcrt interva1 *' tbough it be the supreme power in every com- 
opiaion. m on wealth, yet it is not, nor can possibly be, arbitrary 

over the lives and fortunes of the people. "§ And he con- 
tinues, " The legislative, or supreme authority, cannot as- 
sume to itself a power to rule by extemporary arbitrary 
decrees, but is bound to dispense justice, and decide the 
rights of the subject by promulgated standing laws, and 
known authorized judges." " Whatever form the com- 
monwealth is under, the ruling power ought to govern by 
declared and received laws, and not by extemporary dic- 
tates and undetermined resolutions. For then mankind 
will be in a far worse condition than in the state of nature, 
if they shall have armed one or a few men with the joint 
power of a multitude, to force them to obey at pleasure, 
the exorbitant and ■"Unlimited decrees of their sudden 

* 4th Inst foL 71. f De Let. An*, cap. «. 

t xiv. East, p. 78. 

$ Of Civil Government, chip. ii. p. 314. 
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thoughts, or unrestrained, and till that moment unknown 
wills, without having any measures set down which may 
guide and justify their actions." So far Mr. Locke- 
And yet, if the Judges can resist no parliamentary pri- 
vilege, behold, then, the English nation, this free, this 
famous nation, the model of all states, the wonder of 
the world, reduced to a far worse condition than the 
state of nature, governed by extemporary dictates and 
undetermined resolutions, forced to obey at pleasure 
the exorbitant and unlimited decrees of unrestrained^ 
and till that moment unknown, wills, without baring 
any measure set down which may guide and Jusflfy their 

actions. ' . ■ 

Yet we hare had amongst us those who think those Abettor* of in 
called our Representatives may be trusted with indefinite ] e ~ ltepr " 
privilege. The power is great, said Mr. Justice Hack- 
stone, in Crosby's case, but it will not be abused. But, 
with submission, the learned lawyer might have-learned 
from his contemporary, Mr. Borke, that a discretionary opposed by 

. J T •_ j ■ A>. great iathori. 

power not only may, but mast be abused, since V%1I men ties. 

possessed of an uncontrolable discretionary power, lead- 
ing to aggrandizement and profit of their own body, 
hare always abused it."* We do not allow Jw fathers 
an unlimited control over us ; they cannot dispose of our 
lives or of our liberties : is it to be supposed that we have 
intrusted such a power of making extemporary: edicts and 
undetermined resolutions, as Mr. Locke calls therjf, to our 
Representatives? y (■ . 

If the law of Parliament be, as Fleta describes, it, " ab 
omnibus querenda, a multis ignorata, a poaew eognjfa/'t so 
much the more, necessary is it that it should be resistible 
in the courts of law; otherwise what becomes of the 
maxim, " Ignorance is no plea against the course of law i" 
The more summary the adjudication and the less defined Their docuiae 
the offence against which a Court proceeds, so much, the wt™ 1 ? to 



* Thoughts on Present Discontents. 
I Id niargui of 4th Institute, 15. . 
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principles of . store requisite is it, that the judgment of that Court tftowtB 
^^ ' not dispose, without control, of oar liberties ; otherwise 

.we should be in as wretched a condition as the subjects ef 
Caligula, who hung up his laws so high that nobody coold 
" read them, and then punished the involuntary offenders 

against them. The supposition of the supremacy of pri« 
vHeg« ist nioKover, contrary to that great maxim of the 
law, ." There ia no wrong' without a remedy." 

Having thus attempted to establish, by- a reference » 
legal authorities and to the nature of the free constitu- 
tion, under which we lire, that the- rotes of the House of 
Commons are not above the examination' and the- control 
of the Judges of the land, I shall proceed to inquire; 
- whether: any rote of the House, of Commons' can enforce 
the obedience of the constituted authorities of this country* 
to such ao. instrument as the warrant under which I am 
detained. 
Origin of the A- very considerable change of manners- and increase of 
prMlaee of , BfleteBaiona: must hare. occurweV between the assumption 
of the powertoiBwesunhr a™ instrument, and' those slen- 
der privileges of Parliament which were included in these 
words, ** Omnit /ioino> pacem kabeat, eundo ad' GanotOmtet 
nedemdoa Gemots,"* a>d*?ftmsive privilege, which was not, 
however, without its. limits ; for there was a reserve even- 
to this, pampont for. the Parliament-men in King Canute's' 
days, " eacnp ti g y all those who were notorious thieves 
Rnd) robbers." The privileges of Parliament must have 
been for ages confined to a mere aafe conduct on the road' 
toi and, from the place of assemblage; and even when we 
begin to bear of writs>of privilege, we must not suppose 

Warrant no- them Speaker's' warrants. The warrant wa» unknown, or 
known in IMS. 

. not resorted to> until a late period. When Ferrers war 

claimed by the House, in I543>f the Serjeant'-fttvArmt; a 

potent officer appointed by the Crown, was sent with his 
mace, or, as Peryt- phrejew it, "with the warrant of the-' 
mace."t But this mace was a mere symbol, and it is 

* Bpelnmfi Glossary, in est. Gem e h m. t 94 Hen. VIII. 
- t M»«il, yari. 1 , py. 4-1* edit. 16». ' 
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dear that it was.not such a warrant a* the Sergeant could 
leave behind asacause of detention with/the keeper qf a 
prison ; which seems to show how little the House tlieo 
thought imprisoning during pleasure apart of tbeirpriri- 
- leges, they baring no regular. document to leave with any. 
gaoler to protect him from the consequences of complaint 
for false imprisonment. leaving, however, the question (]ie JJ^™' 
of the time when this expedient was first resorted to, I proof that 
ahajl proceed to examine the individual warrant which no i imprison. 
has, been returned to my writ, and nnder authority of 
which I have been confined. The warrant appears such 
aa the, House of Commons have no. right to exact any, ■ -"| : 

obedience to. It appears to begin with an assumption that 
toe House of Commons can pass a j udgmen t . This I do 
not admit; and shall endeavour to make good my denial, 
by showing how far the ancient constitutional authority 
of the lower House of Parliament, separately taken, may be 
said to extend, and in what, points the assumptions of 
privilege are traceable only to the disputed claims - of the 
House itself. 



SECTION II. 

THE HOUSE <OF COMMONS CANNOT PASS A 

JUDGMENT. 

The first word* of the warrant are, " Whereas the 
House of Commons hatb this day adjudged." Notwith- 
standing the word "adjudged," and the whereat with 
which the warrant seta out, still the whole of these where- 
ases, and judgments, are nothing but resolutions of the 
House, and when bronght forward, in the House are pre- 
faced with the word rctohed. Indeed, the actual commit- 
menthaathe word ordered; so that this adjudication is 
nothing but a phrase, which need frighten no lawyer; 
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for- there bath been no judgment whatever. It is only the 
Amolutionnf House of Commons that has rMcfcerflhere hasbeenan ad- 
«[J2I2?bL judication. No r c,n ihe House of Commons be proved to 
■ judgment. be a court where such a judgment can be passed. Nor 
' ' can the resolution of the House of Commons make a 

judgment. It is no court by itself. All that is raid of the 
High Court of Parliament applies solely to the King, Lord*, 
and Commons, All privilege! of Parliament, as far as 
they respect tbe character and conduct (according to the 
best authorities) of tbe Houses, in regard, not to each' 
other, but to the people and the Sovereign, belong to 
£|?*jfcl e be " members, as of the whole body, not as of either House 
ben of the separately.* Thuis not a judgment of Parliament; it is 
no" of either a judgment, if it may be so called, of one House of Par- 
House, liament; and in the case of tbe King r. Knollyi, 6 Will, 
and Mary, Lord Hon. and the Judges determined, " Tbe' 
order of the House of Lords was not a judgment of Par- 
liament." The conclusion of their judgment wait thus: 
— " It is said this judgment was given, secundum legem ' 
Parliament! ; but lex Parliament must be looked on as the 
law of the brad. But admitting it were a particular law, 
yet if a question arise determinable in the King's Bench, 
tbe King's Bench mast determine it."f The warrant 
calls itself a judgment at the beginning, but degenerates 
into an order when it comes to! tbe actual committal. 
" Tbe said House bath this day obdued tbe said," Sec 
Tin's, then, is not a judgment of . Parliament ; it is an 
order, or copy of an order, of tbe House of Common*. 
There is no trace whatever of this House being thought 
in early times a court of judicature, or any court at all, 
"jjjj^jj^,, So tittle, indeed, was it so thought, that the Lords assumed 
thesasstves. to themselves solely tbe name of tbe High Court of Par- 
ite? 1- ? rf liament, and that also in a late period—namely, so low, 

* Freedom from wrest, for eaataple, was a privile g e tr* ■ number 
of tho High Court of Patlnuneat ; so Lord Euenboroua* allowed. 
»t. East, p. 1SS. 

tan. East, pp. 58, 51, ' . 
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down » 1694.* PUithtitrt cwwA be suid to adjudge 
uy thing.' Tbe Commons, in earl; times; were petilinmert 
, only " all judgments appertaining to the King and to the 
Lords, unless it were in statutes, grants, subsidies, or sue* 
like;" all the early modes of proceeding, even in behalf 
of their privileges, were by petition. Prynne distinctly 
■bows that in Richard Il.'s time the Home of Commons 
assumed " ho jurisdiction to themselves, or their committee 
of privileges, to examine and punish even a transcendent 
riot and breach of privilege against one of their members, 
but only complained to the King in Parliament for redress 
thereof, as they did to the King and Lords in all other 
cases of like nature, till the end of the reign of Henry 
VIII. ;" and he adds, Sudly, " that the King upon this 
complaint did not presently send for the offenders, in cus- JJ^JJ,, 
tody fay. a Sergeant at Anns, as the Commons of late ofjsnvUssjc s 
times have done, but issued out a commission to inquire 
of the riot and abuses by a Jmj ;" which, continues Ms. 
Prynne, *'I observe not to diminish any of the jost ancient 
privileges of toe Commons' House or members, or the 
exemplary punishment of the wilful contemptuous in- 
fringers of them, but rectify the late irregularities in 
sending for persons in custody upon every motion and 
suggestion of a pretended breach of privilege, to their ex j 
Inordinary vexation and expense, before any legal proof, 
or conviction of their guilt, against the great Charter, and 
all ancient precedents and proceedings in Parliament." 

80 far Mr- Prynne, in his additional Appendix to Ani- 
madversions on tbe 4th Institute.-*- It must not be thought 
that Prynne was speaking solely of tbe irregularities of 
the Long Parliament. He was not: the animadversions 
were published, (1 believe) in 1669, during the sitting of 
that which was sometimes called the Second Long Parlia- 
ment, and which was a most vigorous aaserter of privilege. 
I would beg to,«nmark the concluding pfarasc, which 



* Lordf JonmsJs, He/grave's Prsfiwe to Lord Hale. 
I Pafes 1, S, 3. 
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points at the violation even of their own precedent* by 
the House of Commons ; for tome people, who have no 
respect for the Great Charter, may still wish to confine) 
themselves to what Prynne calls " the ancient precedent* 
and proceedings in Parliament" Those which I shall 
call, by way of distinction, the defensive privileges of the 
House of Commons, and which must be considered as the 
foundation, of course, of all the offensive or vindicatory 
privileges, were asserted with a humility which, however, 
was not always able to secure them a favourable hearing; 
fbr their prayer, In the 5th year of Henry IV., they 
prayed tlie King, that,' if a member were arrested, the 
remedy Should be a fine add ransom to the King, add 
treble damages to the party ; but the King refused 'this, 
thinking, says Mr. Prynne; "that it would be harsh and 
penal against such as had jnst cause of action against 
them, and a nwana to obstruct' tilt free course of the com- 
mon law and justtee."* In the 8th' of Henry VI-, I find 
(lie King refusing a petition from the Commons, asking 
fbr a general immunity from arrest, except for treason, 
felony, or surety of the pea*e."t' There was another re- 
nsirl in the 10th of Henry VI. ; and Mr. Hatsell remarks, 
fruit the Commons were more moderate in this petition 
than before 1 . It was not until the 11th of the'same King 
that the Members of" the Parliament were secured from 
asWuh And arrest by act'of Parliament. Hot was the re- 
medy for infraction strch a document as this warrant? 
By no means. In the Roll of Parliament 33 Henry VI., 
No. 41, is a prayer to t life- King, « Tnat'if any person or 
persons make any assault or afray upon the Seid Lordeior 
Commons, or upon any of them, ' beying in the' said 
Parliament, or from then* returning homeward/ then the 
party aggrieved is to have a writ or writs of proclamation, 
"to be directed to such Shirif or Snirife where the trespass 
is supposed tone done, retoQrnable, or retournables at any 
day to be desired by the same complainant, afore the King 
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In bin Benchc.'" There sEeras to have been a case in point 
of one Sir Thomas Parr, concerning whom nothing is 
known; and moderate as the privilege prayed for must 
seem to be, to men in the habit of seeing their f'ellow- 
suojects sent to gaol upon authority of such a piece of 
paper as this warrant of mine, the King's answer con- 
firmed the law, " as in thin cast," that is, stating and de- 
fining exactly the sort of privilege, without any latitude 
for interpretation beyond it. Here, now, we have a 
remedy by regular appearance by writ, directed to the 
Sheriff, and returnable in the King's Bench. What can 
any one mean by asserting that the Courts of law, and 
the law, have no concern with the law of Parliament? ." 
And how can it be pretended, that when the persons of ■■■ 
the members Were protected only by common law process, " ■',,', 
their characters were protected by a power of summary ■ ' ' '' ' 
punishment? But, to continue, the Commons proceeded Commons pro* 
byper&joh to the King, many yean after Ibeir freedom "$'*„ b J {lrr 
from arrest had been established. Mr. Hatsell cites many tbejwerefreed 
cases in the reign of Edward IV. He is, indeed, at a loss 
to account for this humble proceeding; but the fact shows, 
that the House, of Commons was not as yet Used to sum- 
mitry remedies, even when then- members were arrested; ■ ' > 
but prayed for particular acts of Parliament, to enable ' ; t , , > 
the Chancellor, if the party were in execution, to issue 
out his writ for release ; or, if the member were confined 
only on mesne process, they applied for' common law 
writ of privilege.* 

It was not until 1543, the 34th of HenryVIIL.that the Tmt mmUM „ 
House of Commons proceed w^aseli a .remedy iri a proceeding©/ 
summary way, without application : to King or Lords, breach of pri- 
This was the famous case of Ferrers ; but here the Lots! HeTvni 
ChaaceUor offered tbem hitwrit.t which shows, what thd 1543, but then 
legal opinion of die time. ma ; and FerreraV case does not ^J^S,"" 
appear, to have broken tbroagh thefwrmer.method bEpro* Lords. 
ceeding so as to establish a new rule. Indeed a case 
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occurred afterward* in which the Commons suffered one 
of I heir members to continue in prison for debt two month? 
after Parliament met. This was the case of Trewynnard, 
.in 36 Henry VIIL Mr. HataeU'a comment upon this case, 
and the conclusion of the 1st chap, of his 1st vol. are rery 
well wrth consulting by all the admirers of House of 
Commons' commitments, who will see how very limited 
in those daya were even the. defensive privileges of the 
members of the Nether House* The first instance of the 
House actually and in a summary manner taking the im- 
mediate remedy into their own hands, without a subse- 
quent application to the King or Lords, was in Feb. (10) 
j 1584. For there seem* some doubt aa toFludde's case in 
SEu^ofafbw 1559. Mrl Anthony Kirle wis ordered to attend for serv- 
aontapplica. . jog a subpoena out of the StarCbamber in Parliament time 
Let*, 1584. upon Mr. Stepnetn, a member. He came, was charged 
with a contempt, committed, and forced to kneel. .; Mr. 
Hataellt confesses that the punishing the bailiffs, and 
others procuring the arrest of privileged, persons, was an 
exertion of authority which did not commence till Smal- 
ley's case in 1575 ; for he thinks Ferrers's case hardly an 
exception :— "The usual mode of delivery was by order, 
2jJSSS^ of writ of privilege." J, Up to the time of James I. be 
teebve np to owns that the principal object seems to have been the 
securing of the Members and their servants from personal 
arrest*.! The prevention of suits, though claimed in 
Edward IV.'s time, did not obtain until the accession of 
James. 

Having established the novelty of punishing for breaking 
privilege in arresting their members, it seems idle to pre- 
tendithey psmished for leas obvious breaches of privilege. 
Even.after the accession of James, the Commons found 
they could do nothing by themselves. The Warden of lb* 
Fleet, in M83* though confined in a dungeon in the Tower, 
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for contumacy, would not release Sir Thomas Shirley," 
M.P. for Steyning; and by a memorandum to the last In James I.'* 
Warrant' delivered by tbe House on that occasion (for •* Jj|!JI^S?^y 
seems they then bad learnt to make warrants) it appears baffled by ■ 
tha[">/r. Vice Chamberlain was privately Instructed to go 
" to the King, and humbly desire that he would be pleased 
*'to command, the Warden, on his allegiance, to deliver up 
" Sir Thomas, hot as petitioned for by the House, but 
"as if himself thought it fit, out of his own gracious' 
"judgment."*' What would King James, what would 
tbe people of England have thought, if the Serjeant- ' 
at- Arms had delivered Sir Triomas Shirley, and backed 
. his warrant by taking with bim without ceremony a 
regiment or two of soldiers, and breaking into tbe 
Fleet. ,.-" These happy notion's of the mode of serving and 
banking * Speaker's warrant were reserved for latertimes. 
The curious memorandum above quoted shows that one de- 
termined man could then (as "he might at any time) defeat 
a resolution of the House, unless that resolution were sup- 
ported by the sovereign; authority residing, not in the 
Speaker, but in the King. It shows that even in 1603 
the House felt their weakness, but had recourse to a mean 
expedient to satisfy their wishes, at the same time that 
they concealed their imbecility. This case gave birth to Delivery of a 
the statute 1 James I., chap. IS, which was the first ^^ ^° m 
enactment of tbe sort, for " until that time neither the ascertained by 
law of Parliament nor any statute bad pointed out a mode jjament until '' 
by which tbe Members should be delivered, or had taken l Jat - *■ * **■ 
care to secure the gaoler from an action for an escape, or 
to insure the creditor bis right to a new writ of execution." 
This fact is established by Mr. HatseHf How absurd 
then to talk of the immemorial usages of the House of 
Commons, and of its imprescriptible right to vindicate its 
own dignity by punishing by laws of its own, when the 
•aid House had not up to that time ascertained whether 
or, not, or how, they could even deliver one of their own 
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Members from Imprisonment during the session. Bat if 
the House had no lawful means of liberating their Mem- 
ben, they could not have any lawful meant of punishing 
thoie who detained their member* : that is, they had n» 
lawful means of punishing for the breach of that privilege 
which they were acknowledged to possess. It would he 
unfair to dwell upon their own submission to prerogative, 
when Queen Elizabeth imprisoned their Member* for 
proceedings in Parliament.* 
Difficulty of The House had enough to do to protect itself in the 
Swmwhl. in time * of the Tudors ; and this assembly, which bath since 
t™T ot I* 8 pretended to a privilege more than royal, was not, in the 
fourth year of Henry VIII., quite a match for the tinman's 
court in Cornwall. Mr. Strode, presuming to bring in a 
bill to regulate the tinneriea, was prosecuted by the 
Stannaries' Court, " fined a large sum of money, and im- 
prisoned in Lidford castle, until be was delivered by ■» 
writ of privilege ; but not till he had given security to 
save harmless the warden's deputy, in whose custody he 
Strode'* case. waB "t " Yet all the notice," says Mr. Hume, " which 
4 Hen. Till, the Parliament took of this enormity, even in such as 
inferior court, was to enact that no man should be ques- 
tioned afterwards for his conduct in. Parliament." Mr. 
: Hatsell says, this is an inaccurate statement of the affair j 
but all the Parliament did was to pass the 4th of Hen. 
VIII. I do not see Hume's inaccuracy. 
I have not been able to meet with any sign of the 
mom did not House of Commons pretending to adjudge any thing until ■ 
tfjitdge nutii James the First's time. It was then only a pretension, 
Junes I.'s lute: "., " , ■ ... 

not allowed at the time, and controverted at intervals ever 

since. Dr. CoweJ said, in 1609, " As for the privileges. . 
of the House of Commons pretended to, there is none to 
be found full and firm, but only their freedom from arrest, 
and that hardly." J . The Commons, id their famous 
apology, on the 20th of June>,ni 1604, did take unon 

* Cap*a>dtbrewothen,Dtarehe,t586. Went worth, Brogue;, 
and Welsb, »th Feb, 15». D'Ewes's Journalt, 436. 
t HaWeli's Precedent, toL i, chap. i. p. 85. "t fetjt, p, TO. 
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themselves to say, " We avouch alio that our House is a . 

court of record, and so ever esteemed : " but the firat man ■"* *en oaly 

' ' a pretention 

that chose to examine into the claim of this court of record, dbpuied ; 

wan able to contradict the assertion. " The House of Com- 
mons," says Judge Jenkins, at a time when he had every 
reason in prudence. for admitting any claim of the Com- ■ 
nions, for he was in Newgate for displeasing them, " i* no 
" Court qf Record. The House of Lords, where the King is 
" in person, his Nobles, and his Judges, and council at law, < 
" the Master of the Chancery assisting, is a Court of Re- 
" cord, and that is the Court of Parliament, where the 
" colloquium andfraciofusis. They have no journal! booke, 
*' but sithence Edward VL'a time ; the 6 Henry VI1L, cap. 
" 15, doth not prove the Heme of Commons to bee » , 
" Court of Record, it mentions onety to be entred on re- 
" card in the booke of the Gierke of the Parliament, if any 
" member depart into the country. There is no journal! by Jndgc J«a- 
" but aithence Edward VI.'i time, and that is a remem- ""* l 
" brance or memorial), as 12 Henry TV., c. 83." Again, . 
" The House of Commons claimc not to examine upon 
" oath any man ; no Court can be without a power to grre 
" an aatfa. Courts Baron, Courts of Pipowder, County 
" Courts, may and do give oath. No Court can be without 
" a power to try, no triall can be without oath ; and 
" therefore the House of Commons, not claiming power , 
" to give an oath,. can bring not matter to trial], and con- . 
*' seouendy can be no Court"* 

In Oates* case, the Court of King's Bench would not by Jndgea ia 
admit the House of Commons to be a Court of Record; Ones' cue; 
' and refused evidence which would have been admitted if 
that House had been a Court of Record, f 

Notwithstanding the above dictum of the Commons in. 
their apology before quoted, 1 do not find that any of their 
pretensions, even at that period, savour at all of their , 
thinking themselves entitled to the usual powers of • 

• JsniW Works, pp. 1*0, 141, to«V5lsto| tL« incoo*ea(eDcy, iW. "' 
louden, printed for J.Cylas, 16M. t »■ Dow. p. 166. 
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Court of Record ; and whatever they might claim, it Wai 
not allowed by others. A letter from the Judge of their 
Court of Record was no more attended to than a rescript 
from the chairman of a club. "When a letter was written," 

b J Noj f xa y s Noy," " by the Speaker to the Judges, to stay pro- 

" ceedings against a privileged person, tbey rejected itaa 
" contrary to their oaths of office." The ' Lords have also 
treated the Commons with the utmost contempt, when 
they pretended to the jurisdiction of a court of record. 
They told them in 1675, on a case which will be men- 
tioned afterwards, <* that they are no Court, nor have 

*y flw Lords, authority to administer an oath, or give any judgmenl,"f 
If, however, the- House could adjudge, and were a court, 
I submit, that it is quite contrary to a maxim of our own 
lair, and to the plainest principle of all' justice; that the 
House of Commons should be able to adjudge in a case 
where tbey are, according to their own' showing, the pa£- 

?IftPjSEL '**" a StT r '' Te ^- Littleton says, " It is against reason. If 

could not sd-' wrong be done to a man, that he should be bis own judge'; 

il^csus^* 1 ' for by such way, if he had damages but to the value of a 
halfpenny, be might assess, and have therefore a pound, 
which should be against reason ; and so such prescription, 
or any other prescription used, if it be against reason, 
this ought not nor will not' be allowed before Judges. 
' quia mmlui una abolendus at.' "\ It' is On this passage 
that Lord Coke observes, "every use is evil that is against 
reason, quia in conwetudimbus nm diuturnitttt tempofii, ltd 
soUditas at coruideranda."- In Hilary term; 4 Henry IV., 
" • fine levied before the bailiffs of Salop' was reversed, 
" because one of the bailiffs was party to the fine, quia not 
potat tue judex etpara." In the case of the city of Lea- 
don v. Wood, 1703, it was determined, « that an action 
cannot be brought by the Mayor and Couflnonalty, in ■*' 
Court held. before the Mayor and Alder mefl; for though 
the Mayor be. not sole plaintiff nor sole judge, yet be ia 

•pp. 8W57. ' f HsrfrsM's Preftce to Hilrt Jurisdiction 
af Lords' Home, p. 141. $ On Tanarw, secHsV - 
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essentially plaintiff and judge."* Nov, should the Houu 
of Common* allege, that in these adjudications they are 
adjudication! for the people of whom they are the repre- 
sentative*, and of whose interests they are so watch- 
ful that they never think of themselves, yet even with 
fh is admission, being themselves part of the people, they 
are, as the above determination phrases it, " essentially 
"plaintiffs and judge.s." It may be attempted to get rjdof 
this objection by saying, that all Courts of Justice have .a 
power of vindicating tbe,ir own wrongs, and. are thus 
judges and plaintiffs. To this I reply— shortly for the 
present, for I shall afterwards advert to the subject of con- 
tempts^— tbat Courts of Justice do not vindicate their own 
wrongs, but merely the wrong offered to the course of 
public justice ; that a power of removing impediments 
sloes not imply a power of adjudging offences where there 
has been no impediment ;. and 1 venture to add, that if No sn»lo|rj be- 
Courts of Law do vindicate their own wrongs further than „» juitke and 
to remove an impediment which might injure the appli- Home of Cgia- 
cants at tli , 

;jMBM MMV i 

ofCommoi 
different p 
pretensiom 
other. I 1 HooseofCom. 

House of C nion * ■*?' * , 

- ■ court of record, 

of Record, oranotssw and 

"thatn«.< upprisoo, 

"of Record. , ... 

' • isModenr, mt. SeepaggTBrf the Letteriof Pnblicols, to 
WhUh I beg leave to acknowledge my. gnat obligation*, 
t In Godttey'f esse, u, Coke, «. . 
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SECTION III. :"." 

THE COMMONS HAVE NO JIlBISniCTiON OVBK 
INFLAMMATORY LIBELS. 

I now come to the examination of the second point, which 
must arrest our attention in inquiring into the validity of 
this warrant. Having shown the. real foundation upon 
which the House of Commons can proceed to adjudge an.il 
perform tht functions of a Court, the next point is to tee 
what the House has adjudged. It has, then, adjudged, 
that a pamphlet, entitled, " A trifling Mistake in Thomas 
Lord ErsLi ne's recent Preface, shortly noticed and respect- 
fully corrected in a Letter to bis Lordship, by the Author 
of the Defence of the People," is a scandalous libel, "coo- 
tain in g 'matter calculated to inflame the people into acta 
of violence against the Legislature, and against this House 
in particular ; and that it is a high contempt of the pri- 
vileges and constitutional authority of this House," 

The question now is, whether alibel, containing malte/ 
calculated to inflame the people into acts of violence 
■gainst the Legislature and against the House of Commons 
in particular, is a high contempt of the privileges and the 
constitutional authority of the House of Commons) I. 
submit that it is not. I submit that, if proved, it is aa 
offence against the general law of the land, and cognisable 
only by the law of the land, administered through the 
ordinary Courts of Justice. I hope that I shall be able to 
show Urn satisfactorily. -. 

To begin ; I object to the summary way of getting rid 
of this question, by saying that the alleged offence being 
adjudged a contempt, it is not the offence, but the con- 
tempt that becomes matter of inquiry ; and the question 
is, whether the House of Commons hare ft right to punish 
ft contempt. 
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If wc should admit that the House may punish for a 
contempt, it surely cannot be a consequence that it can 
call any thing a contempt, and the courts of law be bound Home canwt 
to take their declaration as a final conclusion : for if so, the !&Sfflf 
right oF the courts of law, which has been so clearly shown coateraa u 
to take cognizance of questions of privilege, is reduced to . 
k nonentity. Lord Ellenborough said, in 1810, it never - 
was pretended that " a general criminal jurisdiction made 
any part of the privileges of the House :" but if the House 
may adjudge any act it pleases a contempt of their privi- 
leges, and their adjudication not be questioned elsewhere: 
then, I say, that their privileges not only embrace a go- Have no ^ne. 
neral -criminal jurisdiction, but a general civil jurisdiction j ^J^ ri J^* l J* 1 
for the House might adjudge that J owed their Speaker 
100/., and might adjudge my refusal to pay, a contempt, 
and punish for that contempt. It may be said this puts an , 

extreme case ; but there is no such thing as an extreme 
case, when the violence of man is to be checked by no re- 
straints. Nothing is too wicked, nothing too absurd, but 
may be attempted by people fancying themselves above 
control! Mr. Perceval, when Attorney-General, put what 
be thought an extreme case,* and said, that if the House 
Voted it to be a contempt because a man had blown bis 
nose, the court would not admit such act to be a con- 
tempt, but it would be very easy for one testy member, 
like the man in Romeo and Juliet, to think that the offen- 
der not only " bit his thumb," but bit his thumb at the 
House. If the courts interfere at all, they must interfere 
on every reasonable occasion, and they must examine But theyhava 
Into every question, to see whether the occasion is reason- Lvoted'poacb. 
able, Mr. Perceval's supposition, his extreme case, was^ | n 8 a cootefapf 
not at all more absurd than what really occurred, and that 
dot a long time ago. Hie House adjudged, that poaching, 
in a fish-pond belonging to a member was a breach of pri-. 



• Gumej r, Longwn, U V«wy Jan., p-49S; flw words not rt. 
ported there, bat mentioned by Henry Maddock, E*q. in bis Via* 
dication of the Privileges of the Home of Commons, 1810. 
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vflcjel* In 1759, Admiral Griffith complained, that car. 

tain persons had trespassed on his fishery. The House 

tried the cause, convicted the poacher of a breach of 

privilege, and reprimanded him on his knees. 

Voted talking Id 1810, a member wanted to hare it adjudged, that the, 

J^!^^. phrase in the Bill of Right* declaring that no member 

action a coo- should be questioned for any thing done In Parliament, 

meant that the people should ask no questions, and have 

no ductarion about any thing passing or passed in Patjio- 

ment ; and thai, consequently, any note or remark of any 

Vind on House of Commons transactions was a breach of 

privilege ; and so, for want of a greater familiarity with 

the English law and language, and history, on the part of 

,».:,., .-. one of 'the honourable members, another of these adjttdi* 

catium was made, and an Englishman was sent to prison. 

'A noble Eaiif in the other House had made very nearly 

the same blunder before, when he complained of Lord 

Kenyon for qucstionijig him and his phrase which called 

the Judges " legal monks." 

It is something (said the Counsel for the plaintiff in er r 
ror, in the Lords' pleading for Sir F. Burdett),. inter apicei 
juru-r-lo show .that " every step taken leads to absur- 
dity ."J It does more than lead to absurdity to suppose 
that the calling any thing a contempt makes it one at 
once j it leads, to the most terrible injustice, and brings 
us back to that whjch we have before seen cannot be al- 
lowed— namely, that the House of Commons would be 
But they em- made final judge*, of their own privileges, exclusive of 
s\ve^d«sof CTery ^y e ' sc ' " wniCQ " »y» Lord Holt, ." would in? 
their owu pn- ; troduce a state of confusion, by making every man a judge 
h/h*;*"" . in his own cause, and subverting the measure of all juris.- 
i dictions.* 

I have found several instances of the Commons acting 
. as if they were a court of criminal judicature.; but I have 
not found a single instance of the privileges of the House, 

• V. Dow. p. 183. 
- 1- Lord ^3l_ '■viaaiestioq'by H,BttaaMk, p. ,».' v 

't T.Dow, p. 176. 
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wben-caljaly denned even by members of lie Hinwc, bev 
i«g allowed to .extend to the. punishment of nsjadmnetv- 
rtoars not immediately and palpably calculated to af&ct 
and interrupt their proceeding*. • I know very well Ussi 
the same act may be a misdemeanour, a»d what is Called GeM-fat ml»ee> 
• breach. of privilege i and that, according to t doctrine ^™^,. D Jl 
which I find laid down by Lord Kenyan in blower's ease, Howe of Com- 
the House may proved summarily, or may institute a IMH * 
prosecution according to the ordinary formi of law. 
. .Mowing this to.be sound doctrine, which I do not, {for 
where there u public* Ic/a why go toprivata kxf) still it 
does, far from follow that the Home of Commons can make 
every misdemeanour which they choose to take notice of, 
90 object of their jurisdiction. ' The House of Lords can- For unj are 
notdothis,aUhaogjbtbeyp^tended-toit,andw«reMcceas^ tf^riJ 1 "*" 
fully resisted by the .Commons. The. chief objection :tnad* 
to the pretensions of the Lords in the famous case of Skin- 
ner versus the East India Coj»p*py,wa*, that "it involved 
incidentally and collaterally the pretension of the House of 
Lords singly to an tfrigjitaijurjsdielion over crimes untou- . , .- - "' 
nected with the privilegewf the House;"* and Mr. Solicitor 
Finch, afterwards Lord Nottingham, arguing this case in - 
the CommpDs, said, " The Lords cannot create a power ... j 

" hut by legislative power. God forbid, there should' be .any, 
" case but the lawyers may tell a remedy for, either in die 
"Courts .of Westminster Hall or legislatively "f If the. Neither Lords 
Lords cannot create a power, neither can the Commons! cwl crel1 ™ 
create a power. If, however, they pun ish summarily an 'Pf*** b * ■ 
oflfcnce cognizable in the courts, under the pretext that it : 
is a breach of their privilege, they, do create a power, and : 
they do.treate a case for which, according to their own ■ 
pretensions at least, .there is no remedy, either in the courts 
of Westminster Hall or legislatively : for they shut. the. 
courts ou the complainant, and as for the legislative re-. 

" Harevave'i preface to Lord Hale, p. 114, 

t Grey's Debates, i. 150 ; Haravave's preftoe, c. 18. 



3 ife C0 eyCoOgIc 



m 

*Hy, llfeytfiemsetm making t part «f the legislature, 
-are-partin interested to itfiiM'the remedy. 
j- Toe second Parliament of Cbi*r!es II. met in May, 1661,' 
bagpofc. '^■''■■^■tnraigltsixteen prorogations for nearly eigh- 
KS^lmuttHe **" T * 8 "' Bnta *"' 1SW ' 9 ' I 4 ' ^ " to this parliament 
all clauiu of lnat we ,re Chiefly to look for disputes between the two 
*riv*l«faare. How*, about the-rightof parliamentary judicature." So 
aaya Mr. Hargrave ;P and the record of those disputes 
sbows.t*»t *careely a pretension *f either House was suf- 
fered to be advanced of -acted upon without opposition 
from the rival branch of the legislature. The declarations 
of each of t*e Houses, when drawn into them by their 
wi* to oppose thew competitor, as well as from a contic-' 
two of die plain «ense- and jdstiee of the question, are de-i 
cisive against all such usurpation of an original jurisdici 
tion in eilher House. But unfortunately, whilst laying 
down very liberal principle for general practice, their own 1 
conduct presented a very bad Comment on their text.' 
^bing can be more pitiful than the specUcle presented 
^^ by. the two Houses; one imprisoning one party, the other 7 

lfL^L™£ "Bprhwumg-the Other, Merely for the sake of upholding 
J5J*?(g* rnTfoge »d dignity ; and whilst they were fighting out 
moot . this point of honour, the body of the subject Was dragged' 

backwards andTorwarda between them, and almost torn to' 
pieces- in the. fray. After* quarrel *rf nearly two years'' 
inSkianer'a »nd Bamadistoii'a case, the Lords and Com-' 
»«>■ agreed to obliterate alt reeord bf the dispute from 
their journals ; but there i* memorial enough of the con-' 
test remaining to give uttourag* in qniestioning a pfeten- 
' liouunhwrftilbKtbefaeeofiL The LerdsWrderetJthe Usher 

of the Hank Rod todiseharge BarMdiKori, whom they had 
- comnwttwd ftir appealing to t!»e Commons ; and privately 
ori«rtd^h*Aiidfetf*feWre€«i|)tof^ 
Privilcfo of hi" fiat *» if paid. The Lords also abandoned their claim ' 
* to an original jurisdiction ; and the exercise of it in civil " 
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At 

canae* hi* erer since been wUnguiriwd.f , And ahhp^ dwwd after 
they have retained the abuse of fining and imprisoning 16 ^" a >nw * 
beyond toe session, yet it it enough for as to know* that _ . - , . 
the House of Commons of 1667, thought it an abuse, and 
allowed the. waiter to be debated at. their bar upon the . . 

petition of Fitton and Carr..f 

How, then, did the House of Common* imagine that it 
possessed an original jurisdiction over crime* manifestly 
not affecting their proceedings I The; disputed tho arbi- 
trary pretensions of the Lord* ; and it is not their fault if 
the lords still assume to themselves the fine and imprison- 
ment for a time certain, which the Commons bare drnpt. 

It will be observed, that the warrant charge* the p»av 
phletwith. containing matter calculated to inflanw the 
people to. acts of, violence against the legislature, and 
against the House of Common* in particular— which mat* 
ter,,qr which inflaming- the people, it says, "i* a high 
contempt of the privileges and of the constitutional *a> ' ' 
thority of the House." Tne legislature is King, Lord*, 
and Commons — to inflame the people against King, Lords, 
and Common*, is a high crime, and misdemeanour. ■ It is 
» high crime for which the Common* might address hi* 
Majesty to order h|s Attorney-general to pro*ecate>— «r 
might impeach at the bar of the House of -Lords, as in tbt 
case .of Saeheverel and others ; but to take into their; own 
hand* the punishment of an offence which they themselves 
cay has been committed against the King,, and against tsw 
Lords, is, I will venture to say, authorized by no-law e» 
undisputed usage, whatever- The crime U, at least, eg* tost 
(he King a* much as againsf; the Coinnion»---but,the King King onnnt 
cannot punjslj summarily. Wby*honhl tbe Commonsdo S™ft,^5J** 
sqf In.the coHectitin of precedents collected by tho Com*, whythe* rtw ' 
roittee of PriiUegec in 18 \Q, I nod nothing like' such • 
proceeding. This may he seen . hy referring to the baads 
of 'the only accuaa^ona wbich. : seem to come near t*» pfe. 

• • Hw^ve, Preface to Lord Hale, p. 116. 

f For Fittoa's esse, Com. Joar. is Dec. 1667; for Carrt 17 
Dec.1667; 21 Feb.; H Marcb, 1667-8. Hargrave, loo. 
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\ jent charge, out of all the list collected,, and printed kg 
thai Committee.* 
No pr*«fdent* The case of Berrington and Morphew, in 1715, Menu 
nwwrfCu« like *■ P™* 11 * J but '* » not » fOT il » » committal to the 
awns, cuntody of the Sergennt-at-Arms, and I do not find any 

other proceedings against them. Meera, in 1740, was 
prosecuted. The case of Dennis Shade, or rather of Joseph ' 
Thornton, differs materially from the present case. In this 
instance a placard, called " the speech of Oliver Cromwell 
- on the dissolution of the long parliament," was stuck up in 
Bondiitreet, baring a reference probably to some actual 
proceeding in Parliament — and it was against the House 
•qf Campions. The King and the Lord* were not part of 
the aggrieved. I do not mean to say that the House had 
any right so to proceed against Shade or Thornton; in- 
deed, they had no right Shade, as 1 find by consulting. 
the journals, had been previously taken up by a justice of 
the peace, who was also ordered to attend the House— a 
most unconstitutional and illegal interference with the due 
r process of law ; but I' still say, that to take a pamphlet, 

which may have been published, perhaps, ten months be-, 
fore the sitting of parliament, and to adjudge it a breach 
of privilege because, containing matter calculated to in* 
flame the people against King, Lords, and Commons, ia 
totally different from punishing the author of a placard 
stack up during the proceedings of the House and against 
the House : and yet this case is the nearest to the present 
that I can find in that singular code of precedents, which, 
the House calls their law of Parliament, and which begin- 
ning as it does, according to themselves, in 15*9, is, «j 
they say, alluded to and -included in the far term of tbt 
HfatCSeh ^ K * t Charter, pawed in the year 1S15. If the House of 
ofptiviirjo, Commons can vote, and make this pamphlet, published at 
be y v*te*a y H may have been, when they were not sitting, but many 
pthfle«S! Keeka before, during, not an adjournment, but a proro- 
gation j if they can make it, I say, a contempt of their 

»MntV*Bj. iafft.fe ■.,- 
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jHivittgea and conrtitottonal authority, ihey may vote"! 
white hat a contempt of their privileges and constitution*! - 
authority. That the inflaming to acts of violence against 
the legislature — that is, against King, Lords, and Com- 
snons— ii a crime at common and statute law, can be no ■ 
doubt. But it is no contempt. \ ' ' 

There is no show of reason for supposing, that for a 
crime committed against lite, whole supreme power of the 
state, the Commons may take upon themselves to vindi- 
cate that portion of UK crime alleged to be committed 
against themselves as a portion of that supreme power. 
If so, any crime against the people or peace of the king- 
dom, must' be said to concern them as part of the people ; ■ 
and no man can break one of the laws of which the House 
an in part makers, without a contempt of the ccmatitu- # 

tional authority of the House. Look at the question as we Forsnycrim- 

wili, it is impossible to allow the House of Commons to '-"V |» ^^ 

r a con tempt of 

punish summarily a libel against King; Lords, and Com- comtimtionsl 

mons, without allowing them that which Lord Elleobo- Hou^Tof"' 

rough said they never' pretended to, and that which the < 

cues before eked should seem to show they never pic 

tended to— namely, the excrcix qfa.gmtral criminal jura* 

diction. 

■ But they did pretend to this jurisdiction ; and it is ito- How* of 

mediately connected, with the question, to show when, S^^J,* 

and in what manner, their pretensions were met. In criminal jaii 

1691, Mr. Edward Floyd, a Roman Catholic minister, and j^" *" 

si prisoner in the Fleet, had uttered some indecent ex- - 

pmrioni against King James's only daughter, and her 

husband the Elector Palatine. The Commons summoned 

Ffoyd, heard him, and sentenced him to be pillored twice, 

to ride on horseback a certain distance with the tail in his 

hand, and to be fined 1,000*. It is of the utmost come- . 

quence to attend* to the subsequent proceedings, which 

•re to my mind decisive, and should settle for ever *8 

• PtrUaraentary Htstory, vol. iii. ; Journal of the House of Com- 
mons, April and May, 1621; Lords' Joamf, May, 1611; Cob- 
halts State friab, vstV v». p. W, st **j. 
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so? 

parihuneiitary pretensions to punish general misdemea* ' 
" nwsrs. The day after the sentence, May % " TSt. 
" Clianceilor of the Exchequer deliveretb a message from * 
" Hi* Majesty, who bath taken care and notice of what -1 
"vaadoubere y et t w day, andsaith, that he gitesihto ' 
" Home thanks in the likeness of a ffing and of a father; ' 
" and, a*. a father, doth desire ibat our zeal' to him doth 
"not transport us to inconveniences. That he would" 
" bare/us first query, whether th* liberty of this House 
" on irwrtnt ns or give us power to sentence- one who ir ; 
" no member, nor offender against this House, nor any '* 
*' member of it ; secondly query, whether we can or will 
" sentence a denying party, other than on oath."' 

Besides this bint, « the MasteCoT the Wards deBveretb 
" a record from the King, -which bis Majesty commanded" 
"bh»t» acquaint this- House 'Withal, and saith that the 
" Skigtnith, that be wiH, on -view, confirm what privt- '' 
"Iffes-we- bww, and wouldbat* utrestassured of it;" 

TbDrretordWostheKoIlofParliament, 1st of Henry TV., 
before 1 quoted, of which the Commons were fated to hear. 
on another occasion.* • 

Mr: Atford, * member, said, " that ship had" "touched 
"uponarock." Mr. Noye saith, " that we may judge our 
" members, or one" that offends against this House, or a 
** member of it ; but in other case s.and of other persons, he 
*' thinketh it belengeth to the Lords, and shall be of that . 
" opinion till he seeth 'some precedent to the contrary. 
" That, since we have given' judgment, he would have us 
" appoint a committee to see whether we hare done it justly 
" or no* Mr. Hackwill ""would not have a committee ap- 
" pointed to examine what we have done; forhehatlibeen 
'* a dfligent searcher of precedents, and canfind none; but . 
"be would "have us send to the Sberifls presently, by an 
" order of this House, that we will that, for causes best 

* The important words are:--" Qm ]f$ awmna as *w*t- p*pi 
T*faf&JH*«^: : W.Uj<it!/rn&apfvtU*t u*l*me*ttux&ig- ... 

ItmtMt mUherUi." ' ' ' ' ■" 
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"known to ourselves, they sbouMforbeajf the execution o&. 
" tJ^juc^entttlldiey.hearfWtherfrcHW.us."* It should 
be. recollected,, that Mr. HackwiU-wu ft great advocate for 
privilege* and he believed % House to be a Court of Be- 
cord, . The great lawyers and.Ieadkig parliamentary nien, 
amongst them Coke, tried palliating argument* aad short 
comments, which are, u, SJr. ■ Hargra« -abaem* very 
cu^ioiw; bul, he adds, "M was too arduous to ssad trfti fc r ' 
tktmiiagf tint ik$ UoWK «? Common*, ringbf, liad-cmmpkt* 
jurifftictipM. voer «n qffeute VMConnetttd with tMr privilege*. 
They djd not," be continue*, •• persevere in grotr mvr, 
but excused themselves .on, the pica of zeal for the Praeto- 
tautinterest."t . The. Lords had deaumded a sOBfcrence to 
■^e yhat thfl Commons, weredoint> aad finally th e matte r ' " 
waji hrqught beftr«,th«ir bat, when, to show. mat they, ' 
had P° objection, to the severity of the pvsrahanent, hat 
Wjf fo.the j«rindiction of the C rsmm o sis, they -p as s ed * 
mucb.uwe atrocious atntenee upon Sloedlhaa the other ■> 
House bad done, (imprisoning for life being a part of it) a 
so much so, that in a few days they were ashamed of thek 
cruelly, suspended the more infamous .past of the punish- 
ment, aad made some poor amends by agreeing to as ■•■ 
order of the House, "that for the future they skowld not ■ > 
ghre immediate judgment is case of censure beyond tm- 
pruonmept"t i . 

Tbisease naturally gives rise to a reflection. or two con- Reflections ot 
nected with all cases of privilege : First, that an eztraor- r°^* CMfc 
dinary tribunal, composed like either Ibuee of Parliament, 
and, subject to the heats and passions of all numerous as- 
semblies, may, in their corporate capacity, begniity of 
thf most outrageous violation of all humanity aad justice, 
although composed individually of men of the greatest in- ■ 
tegxitj, talents, and patriotism. , The £ngliab,nhtion.vilt 
for, ever-reup the benefit of the exertions of the Houseof 
Commons of 1631 ; but so iniquitous were these proceed- 

•^Word Debates, vttt. C*!»6erfi Stsle Ttrols, w W. W. ' , 

t Preface to Lord Hals; Jip. 17, iai ' ■' ' ' " '. 

t bareVJeancsvtta«i^.3ssm -> '"'' 
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lip, lint Mr. Hurley, the Lord Treasurer, who Vmwrjf 
wiu Speaker, uid of them, " For the honour of English- ' 
" men, and indeed of human nature/ it were to be hoped : 
"■ these debate* were riot truly taken I there being *o many ' 

> ".motions contrary to the law* of the land, the lawn of ' 
" Parliament, and of public justice." » 

The second consideration is, that bad not the King and 
the Lorda interfered, this horrid judgment, contrary to 
the laws of, the land, the Urns of Parliament, and of public 
justice, would have become what is called a precedent, 
and would as such have been quoted to justify the wicked 
proceedings of all future Haute* of Parliament. 

.If Mr. Hackwill knew of no precede nt* to justify the 
House, -and if King' James could not get an answer di- 
rectly in the affirmative to bis query, whether the liberty 
of the House can warrant or give power to sentence one 
not a member nor an oflender against the House, it may" ' 
seem superfluous to show that this criminal jurisdiction in 
case* not connected with the proceedings of the House 
bad never been aanimed before. Floyd's case. Mr. Hume, 1 
talking of this :case of Floyd's, say*, " The Haute of Com* 
mora were in a flame, and pretending to Ve a Cokri of jitdi* ' 
catttre aid record; proceeded to condemn him to a severe - 
punishment." And the historian does not say this out of 
any anti-popular prejudice ; for he adds, that, "-happily 
mr the nation, they (the Commons) had been successful 
Id almost all their other claims." f ' 

I nin sure that, before this ease of Floyd's, the House 
of -Commons never assumed to themselves the special care 
of the peace of the kingdom : those who inflamed to acU 
of. violence' were left to the ordinary tribunals. I find no 

- notice of any such power amongst their privileges. In- 
deed Mr. Hatsell has said, mat there is only one {case ' 
before the Long Parliament in 1640, in which the House 

* Harleian Miicellany, No. 5S74, on some note* to tin proceed* 
iDgi on, Ftojd's caae, by Sir Harbotue Griowtoae, signed R. Hstriey, 
July 14, 1704, Hargrave'i Prefect, p. It. 

I Hist, vol, vi, chap. 40. p, til, ett»JU ■ . 
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proceeded against any person for printing and publishing- 
matters derogatory " from the honour and privileges of 
the House."* The committee of privileges in ISrOdid 
find a few other cases ; but even in these the injury was 
direct to themselves, and had no reference to a general 
breach of the peace. I Itave searched the journals, and 
do not find a single analogous case, as I before said, 1 al- 
though if I had found fifty, I should only say with Mr,. 
SeMen, " Precedents are good proofs of illustration or Mr. Baden's 
confirmation, where tbey agree with the express law, but p^ced'eat. 
they can never be proof enough to overthrow any one. 
law, which the whole legislature have enacted." 

Of all acta tending to break the peace, it seems most 
singular that -the House of Commons should fix upon sedi- 
,t«Ous libel as the object of their jurisdiction. The English Libel not in 
seem to have adopted the punishment of libels from the 1 [jjj* i™*» 
Rowan law; but the Roman law never punished libels 
summarily. Horace, : speaking of the: U w of the Decern- ■ 
vn I believe, says, 

" Si mala condiderit in quem quit carminajas est . . - * 

" Judicinrtfqilc." t ' 

Jlgieed—jus est, judiciumque. But in proceeding in this 
inanner against libel, there ,is neither jut nor judicium;, 
there is neither law nor justice ; and where is their pre- 
cedent? Hall's case, in 1586, cannot be supported. It Halll cassia 
appears that Hall had been previously charged before the ™? e0 ^ nt 
IJrivy Council; and 
heaped upon him — £ 
Mr. Hatseil thinks th 
affair — some offence ti 
let, as reprinted in 1 
whatever.1 But Petyt 
ference to immediate | 
ft is confessed by Mr. 

ordinary proceeding, and Lord Ellenborough remarked, 
that the part of Hall's sentence which said he should be 



*Vol, i. clap. *.p,13& t 3at-.W"«-Sat->- tByTriphook- 
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imprisoned till be retracted, " was an excess of jurisdic* 
lion, and contrary to the general principles of English 
Ian; for the courts of law cannot commit a person till he 
retracts or makes personal submission.*** 

The House has here taken upon itself to punish a sedi- 
tious libel. Whatever words or writings it may have vi- 
sited, justly or unjustly, before Floyd's case, they never 
proceeded against such an offence as an inflammation to 
violence, for a breach of their privileges. t The pamphlet, 
I have before said, may not have been published during 
the sitting of Parliament. It is not stated on the face of 
the warrant when it was published, or is any publication. 
This pamphlet stated. It may have been on sale some weeks before the 
not against a uy parliament met. No individual proceedings, no indivi- 
prneeifiings or r b 

imiivk!n:i! dual members, no individual House of Commons seem to 

■emUen, have bee[) ^^^ at 

I conceive all contempts are presumed to be tedentc, 
curia; contempts of other Courts arc always so under- 
stood, and are proceeded against as actual obstructions, 
or as having that effect. As so much is said by the de- 
fenders of privilege as to the analogy of summary com- 
mitments for breach of privilege with attachments for 
contempt of Court, it may be as well to give the opinion 
of Lord Chancellor Erskine, who himself punished for a 
contempt in his Court. He says — " Bub ne crime, how 
must be an ever enormous, even open treason and rebellion, which 

Sodof ««!rfc" " carry wilh tbein a contem P t of a " ,aw - and of tne autn °- 
tdm. • " rity of all Courts, can possibly be considered as a con- 
•ptnioD. '"** " tempt of any particular Court, so as to be punished by 
" attachment, unless the act which is the object of that 
" punishment be in direct violation or obstruction of some- ' 
" thing previously done by the Court which issues it, and 
" which the party attached was bound, by some antecedent 
"proceeding of it, to make the rule of his conduct; a 
" constructive extension of contempt beyond the limits of 
" this plain principle, would evidently involve every misde< 

* liv. East, p. 141. 
If so, committal during pUantrt most fee illegal, for that is wa- 
ll! apology is made, or until House relent*, Arc. 
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™ meinour, and deprive the subject of the trial by jury, in 
" all cases where the punishment does not extend to touch 
*' bis life."* Had the charge made against tbe pamphlet in 
Parliament been substantiated, it would hare amounted to 
high treason, as much as a writing can amount to high trea- 
son ; and, indeed, one of the members, complaining of it, 
said, that the doctrine of resistance therein preached, was 
"notbingshortof rebeIlion."t !?&>• tbe case comes nearer 
to Lord George Gordon's than any other j and to proceed 
against it as a contempt is manifestly against the legal 
opinion of the illustrious advocate I have just quoted. 
There are (as was said in the argument in the Exchequer- 
Chamber, on Sir Francis BurdettV case,) only four cases Only four cases 
id which tbe Courts have committed for libel on them- c * rfl c hiva 
selves. J Butif there were 400, tbeywouldprovenothing; proceeded 
for has it ever happened, that either of the Courts have Jf^",* tempts. 
adjudged any thing to be a contempt, not connected with 
some pending, or immediately past, proceeding r or did 
the Court of King's Bench singly, in attaching any one 
for a contempt, state, that the matter complained of was a 
scandalous libel, tending to excite the people to violence 
against all the Courts of Westminster- ball, and against 
this Court in particular r 

If the present House of Commons can attack this pamph- 
let for a contempt, it can attack any book written ten 
years ago for a contempt ; and the next Parliament may 
attack this book as well as tbe present; for it refers to one 
no more than the otber ; and the contempt with which it 
is charged — namely, inflaming the people to acts of vio- 
lence against the Legislature — referring to one House of 
Commons as well as the other, may be punished in every 
session of every Parliament ; which shows the absurdity of 
punishing in this way any thing but an obstruction of 

•Opinion, dated 1785. Cobbetfs State Trials, vol. viii, p. 86. 

1 Mr. H. Bankes. — But tbe doctrine was preached four nigbts 
afterwards in Parliament, by Sir R. Wilson, and Lord Rancliffe, and 
Do notice taken. 

1 iv.'Tannton, p. MO. . . 
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actual proceedings. There are no instances, in all the 
precedents adduced by the Committee of Privileges, which 
Contempt* of refer to publications made previously to the sessions ; and , 
n^tbtdu-tnf there are on| y four wnich do not refer t0 publications re- 
tne session, not fleeting, as they call it, on the sitting Parliament. Of 
these, three are in the Parliaments of Charles I., immedi- 
ately preceding the Long Parliament, and are put down, 
*• Reflections on the last Parliament." We know that the . 
Commons in those days were abruptly dismissed; and 
had the pertinacity to proceed upon vindicating, as they 
thought, fheir own liberties, before they would handle 
any other matters. The Court writers used to attack them 
furiously ; and one of the complaints of the apology of 
the Commons, in 1601, is, that some of the higher clergy 
wrote books against the Commons with impunity. If tbey 
had bad the right, there would have been no impunity at- 
Fonr cases ap- tending the writing. The peculiar circumstances of the 
parent]}- to tuo . , , , , ■ . . • ■ j 

contrary, bat times, and the fact that many wrote without being noticed 
not in point. • penally „((£ w hich jt appears the Commons were ex-. 
tremely enraged, prevent these precedents from being any 
authority. Colepepper*s, in 1701 , is the only remaining 
case ; not a contempt of the atria sedens on the face of it, 
as entered in the Report of the Committee ; but I must 
here say, it is untruly entered as only one offence ; but 
by the Journals it appears that it was charged that he bad 
been proved guilty of bribery at an election. He had 
presented the famous Kentish petition ; he, moreover, had 
the ill fortune to fall upon times when the Commons and 
Lords were struggling, and when, for the sake of dignity, 
any man was to be made a sacrifice of. 



It seems that a libel on the last Parliament has 
■oindoned. 



Libels on but 

Parliament ceased to be a contempt. In the plain meaning of the 
word, as inferring obstruction, it can be none. Mr. Fox, 
in his address to the Electors of Westminster, proposing 
himself as a candidate to represent them, wrote as follows, 

July 1,1808:— * 

" To expatiate upon those measures of the late House 



* Cobbett'i Register, vol. ii. p. IS. 
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" of Commons which have fixed in me so ill an opinion of 

" public affairs, or even to point them out one by one, 

" would far exceed the necessary limits of an address of this 

" nature ; suffice it to say, that, according to the judgment 

" which 1 formed of that assembly, the principles of na- 

f tiontd policy, liberty, humanity, and justice, were with 

" them as nothing; ; the will and pleasure of the Court 

* every-thing. No tax, however unjust in its principle, 

*' or tyrannical in its execution, did tbey-ever refuse. No 

" inquiry, however disastrous or disgraceful the occasion, Mr. Fox's pnr. 

« unless called for by tbe Ministers themselves, did they £§£1$? 

f ever institute. No proposed suspension or surrender of 

" the liberty of the subject seemed to cause among them 

" the slightest hesitation ; and, if it happened that, in con- 

" sequence of such measures, the liberty, character, and 

" means of livelihood of individuals, were sacrificed to the 

" alleged exigencies of government, not compensation to 

" the sufferers, but indemnity to those who inflicted the 

"suffering, was the first object of their concern. Private 

" misery excited no compassion j torture itself raised no* 

" indignation." 

Stronger words could not be used. But if speaking of 
a House which had ceased to exist be no contempt, (and 
bad it been a contempt, it was impossible to pass over 
Mr. Fox's address,) then the speaking of a House which 
doe> not exist, and which never can exist — that is, of a 
House abstractedly, or of the general frame and charac- 
ter of the representation, abstractedly, can be no con- 
tempt. Personal immunities were all tbe Commons ever * JSjLjSJj" 
pretended to : the vindication of the general system by preBeDiation 
which they sat in Parliament never entered into their punuhediy 
heads until now. Had it done so, they might have pu- 
nished every assembly of Parliamentary Beformei* that 
ever met since that great question was first agitated. 

Those who were the great founders of Parliamentary 
privilege, however they might run into excesses in prac- 
tice, hever laid down such a definition of privilege as will 
take in the power of punishing an offence at common or 

Dofccot^GoOglc 
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statute law not affecting their persona or proceeding*. 
The claim of the " ancient liberties" of the Commons, 
TonMm of made by the Speaker, Sir Thomas Gargrave, to Queen 
included tbii Elizabeth, includes four things, but nothing that implies 
Senatora!^" * Maaaur 3 puni»n«ent of those •Sending them.* The 
apology of the Commons, in 1604, to King James I., 
complains, as before- mentioned, of their being libeRed 
vitb impunity by the clergy, and also complains of a 
gaoler being more than a match for them, 
bat declared Hie act by which the same patriots abolished the Star- 

^ ' chamber, declared that, " thenceforth no court nor place 

" of judicature shall be created, ordained, or constituted, 
" which shall bare, use, or exercise the same or the Tike 
"jurisdiction, aiis, or hath been used, practised, or e«r- 
i cised in the said Court of the Star-chamber."f .Now the 
cruel and arbitrary decisions against libels was one of 
the principal grievances of the Star-chamber ; and Coke, 
Pyrh, and Selden, never could mean that the -House of 
Commons should do that which they objected to in the 
Star-chamber: and when they complained of the libels of 
the clergy, in 1604, tbey complained that the King did 
not prosecute them in his courts of law. The famous 
protestation of the Commons on the 18th of December, 
1621, includes only defensive privileges for freedom of 
speech, and freedom of subsequent arrest for speeches in 
Parliament These are said to be the " undoubted birth- 
right and- inheritance of the tubjecu of England," and the 
whole protestation identifies the House of Commons with 
the people, and shows that the great men who drew it up, 
never contemplated the possibility of employing privilege 
against the people, or against any but the servants of the 
prerogative. The Petition of Right, presented on 26th of 
April, 162S, is moat decisively against the existence of any 
such jurisdiction : it asks " that in all cases within the 
" cognizance of the common law, concerning the liberties. 

.* Hatsell, vol, L p. 76, from Sir Simon Dewe 7 * Jonmil. 
t 16 Charles I. cap. 10. sec. 4. 
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, ■" of (be subject, his Majesty would proceed according to 
," the common law of the land, and according to tbe law 
" established in this kingdom, and in no manner other - 
" wise."* What the Commons asked of the Kiug had be- 
fore been required of the Parliament ; for tbe statute of 
1 Henry VII. bad admonished, * that instead of the ordi- 
nary and precious trial by Jury, they bring not in absolute and 
partial trials by discretion ." On the 17tb of Aagunt, 1641, by report, in 
when the Parliament were matters of London, Mr. Pym, J6i '- 
amongst other conclusions, reports from a Committee ap- 
pointed to prepare beads for a conference with the Lords, 
that " Privilege must not be used for the danger of the 
commonwealth;" or, as the Lords* Journals more clearly 
expressed it, " Privilege of Parliament is granted in regard 
" of the service of *he commonwealth, and is not to be. used 
" to the danger of the commonwealth," Vet this was the Lord Ctaren- 
very time of which Lord Clarendon spoke, wben he said, on *8*' Mt "- 
that the -Commons " called any power they assumed to them- 
selves a branch of privilege, and any opposing or questioning 
of that power a breach of privilege." Selden, who had as- Seldeo sgainst 
fisted in maintaining and asserting their real privileges, "' 
was equally hold against their assumed privileges ; and 
some of the sharpest things in his " Table Talk " are 
against the Parliament men. It was of these assumed 
privileges that Lord Clarendon, .in his answer to tbe " Le- 
viathan," also said, that " they were /begotten in usurpation, 
brought forth in treason, and nurtured in rebellion." His 
Lordship says, in jo many words, that committing to 
prison " bad never been done or attempted before this 
" Parliament, except in some apparent breach— as the ar- 
"resting a privileged person, or the like."*. But I had R eMntd „. 
Marly forgotten that the advocates of privilege do not suigned to ibis 
pretend to go further back than James I, for their prece- 
dents. 
It may just be remarked, that tbe same gentlemen, with 

. Mr. C. Wynn .at their bead, aver .these privileges have 

• Cotnmnia' Jountsl, in hco ed an. 

• Hist. Rabcll. vol. i. p. flic 
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Which ™ t^en " mifbrmty admitted.'* Had they taifi Uniformly de- 
puted, bated and denied, they would have come nearer the truth. 
Judge Jenkins bad the courage to attack them during the 
Gobi mon wealth. 

But a still bolder attack was made on the extra-judicial 
parliamentary tribunals by Maynard. He was impeached 
for treason and misdemeanor*, and sent by tbe Commons 
to the Lords ; for it should here be noted, that even 
during the civil war the Commons " left the judicature 
lery much to tbe Lords," t as Mr. Hargrave remarks. Tbe 
Maymrd's re- doors of the House being shut, Maynard denied their 
g'n a Maris d1"" jurisdiction, maintaining, " it was a case for trial by a 
tion in Lords, jury in the ordinary courts of justice :. he claimed to be 
heard by counsel against their proceedings, and refused ta 
kneel at the bar. Me was fined 5001. for tbe contempt, 
but still resisted, refusing to hear tbe articles read ; and 
when they were read, declaring be had not heard them, 
and saying, that in comparison with tbe proceedings of 
tbe Lords against -him, he admired those of the Star- 
chamber."} Maynard's impeachment was not proceeded 
with, he was dismissed from his seat in tbe House ; but 
even that sentence lasted only till June of tbe same year ; 
so that the supremacy of the common law was asserted 
and maintained by one bold man with eflect. After tbe 
restoration, the single jurisdiction of each House was, aa 
before said, denied by its competitor. It is of consequence 
to remark upon tbe proceedings of this period. The 
Commons He- Commons said in Skinner's case, that " assuming and 
it in Skinner's " elercia ' n K jurisdiction over the ease, tbe matter being 
case, and « relievable in the ordinary courts of law, is contrary to the 

doiMjd ii. " ' aw of tbe land, and tends to the depriving the subject of 

" the benefit of the known law, and introducing arbitrary 
" power." § Since Skinner's case, nird their vacating the 
judgment against Sir Samuel Barnadiston, up to 1764, 

* Argument upon tbe Jurisdiction of tbe Bouse of Commoua to 
commit, ace., 1810, p. 64. f Preface to Lord bale, &c.,p.*7. 
t Lords' Journals, Feb. 5, 10*7-8, 
4 Hargrave's Preface to Lord Hale,' p. 109. 
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pcariy a century, the Lords abandoned all claim to punish 
summarily for breach of privilege and libel.* During 
that time, we do indeed find them in many instance! pro- 
testing against those privileges of the Commons, which it 
has been said bare been " uniformly admitted." In 1677 
it was laid down for law, that " for a contempt committed 
out of the House, toe Lords cannot commit, because the Lords declared 
word appeal in the statute I Henry IV. c. 14. extendi to commons, in 
all misdemeanours ;" and Attorney-General Jones, arguing W 77 - 
for the commitment of Lord Shaftesbury, added, " I take 
" upon me to say, that the case would be different if the 
" person committed were not a peer:"t Th at is, if. he LordShaftes- 
were npt a member of the house committing him. It , a point, 
scarcely need be said, that every thing applying to the 
House of Lords upon the question of single jurisdiction 
must of necessity apply to the Commons. That this juris- 
diction was never allowed litem, under pretext of contempt, 
without a struggle, appears very distinctly from the pro- 
ceedings -in 1680. The House of Commons, that year, 
declared those who petitioned against petitioners for a 
Parliament, " traitors to the liberties of their country." 
The counter-petitioners- were called abborrers. " Scarce Great 'Straggle 
a day passed," says North in his Examen, "but some pSnCom- 
" abhorrer was dragged before them (the Coram onsTiouse,) ■»»» h 1 ^ B0 - 
" and committed to the custody of the Sergeant-at-Arms, 
" at pleasure of the bouse ; and so frequent were such com- 
** mitments, that it was said, (by a Mr. Treby,) they kepta 
" hawk, meaning the Serjeant-at-Arms j and the quantity," 
says the historian + Ralph, " with . which he was this 
" session gorged, gave rise to the expression, ' Take him, 
" Topfuwi.!' in all discourse of peremptory commitments. 
" But in this, as it appeared by the event," 'the. Historian 
continues to tell us, *• they acted very impoliticly as well as 
".unjustly. It had not been usual to force gentlemen from 

* Proceedings in Flower's caso, p. 4*. 

tPsoeeadiags Flower, p.36, and jet Mr. Justice Best quoted 
SbsAcsbary's case, forgetting Shaftesbury was a member, 
t Hist.'Vdl.i.'p.Sir. 
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* their habitations in the country to answer for tbeir COO- 
" duct at the bar of their own representatives ; and it be- 
" (ran at last to grow into a common question — 'Shalt they 
" take away the liberties of the people who are iniruited to dt- 
" fend them against all arbitrary power whatever.' Thus, at 
" the same time that they grew terrible they grew odious j 
" and no tooner did they lose the affections of the public, 
" than the prerogative grew too strong for them, and a ge- 
" neral disposition appeared to submit rather to the wilt and 
" pleasure of one, thao the tyranny of many." In fact. Bur- ■ 
nett tells us, that some of those sent for refused to appear. 
Mr. Stawcl, of Devonshire,* became famous by his resist- 
ance, and the House meanly gave out that he was only sick. 
Tire gentlemen did not choose to have their signing a paper 
voted a breach of privilege, and the Sergeant in several cases 
came back without his prisoner. A paper was published 
with the list of all those so taken into custody ; after which 
Mowed three paragraphs — a recital of the famous passage 
from Magna Charts ; another, from 25 Edward III., cap. 9 ; 
and another, from the 38th of Edward HI, cap.- 2. 
• " Thus," says Mr. Ralph, " the people's eyes were opened, 
" and the Patriots of the House of Commons found it highly 
" necessary to put in practice their own lesson to the Court, 
*' namely, that it wat belter to found their dominion on hoc 
"than fear." \ But there was nothing more singular in this 
transaction than in any other attempt, or in die present 
attempt, to punish offences not connected with their pro- 
ceedings. The offence of the abhorrers, according to the 
rote of the Commons, was the being traitors to the liberties 
of the nation, which is high treason ; for, as was said by 
Glanrille, % when writing on common law, in the reign of 
Henry II., " There was in his time such a thing as high 
" treason against the kingdom, as well as against the King ;" 
and this treason was by a vote of the House declared a 
contempt, or a crime cognizable by the House ; but if 
they may go at all beyond Acts affecting their immeoHaU 

* North's Exsmen. p. 560. t Ralph. Hist. p. $IT, 

i lib, L csp. ». 
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proceedings, they may go any distance; they need stop yrttheytado 
ho where, and the abhorrers were punished justly. Tbe ( i, a , caie M 
nation, however, thought just the contrary, which shorn "^ bOT * ln 
that nothing more than tbe proceedings of the House were 
at that time thought entitled to protection by privilege ; 
and tbe Commons themselves were obliged to give up the 
point. In the declaration ordered to be printed by King 
Charles II. in council, on tbe 38th of April, 1681, and 
read in all churches, one of the reasons given for dissolv- 
ing the two last Parliaments was, " the arbitrary ordersfor 
taking our subjects into custody for mattert that had no rela- 
tion to privilege of Parliament. Strange illegal votes, de- 
claring diverse pertons to be enemies to the King and the king- ' 
dom, ivitliout any order or process of Iww, any hearing of their 
offence, or any proofs so much as offered against them."* 
Burnett is very strong on the subject, and talks of the at- 
tempt as a most unheard of innovation. It was found, he 
says, " that such practices' were grounded on no law, and 
" were no older than the time of Queen Elizabeth. Whilst 
" the House of Commons used that power gently, it was 
« submitted to, in respect to it ; but now it grew so ei- 
** tended that many resolved not to submit to it J 'f 

That tbe House confined itself to protecting its own House pro* 
proceeding* for some years afterwards does, I think, appear owa procMd- 
by a resolution of 1699, in which it is declared, that " to {"P ™ d m **- 
print or publish any books or libels reflecting upon tbe 
proceedings of the House of Commons, or of any member 
thereof, for or relating to his services therein, is a high 
violation of the rights and privileges of the House of Com- 
mom." It had been only a year before that Mr. Moly- 
neux's State of Ireland bad been complained of; but tbe 
friend of Mr. Locke knaw what he might constitutionally 
do, and what not do. He refused to appear. The House 
was wise enough to recollect it was not the Star-chamber, 
and contented itself with addressing the King to discon- 
tinue tbe like works in future. The proceedings of the 
Parliaments immediately following tbe Revolution until 
* North's Emeu. p.SW. tVoLii. fust. Own Tunes, p. It}. 
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the Kentish petition, show no assumption of a general cri- 
minal jurisdiction, and even the Kentish petitioners came 
And earnm! tied immediately in contact with the House. Dr. Welwood 
rsge nabl Kent- having published a weekly paper reflecting on the whole 
iih petition. House, was reprimanded and discharged.* Complaint 
having been made against a book called " King William 
and Queen Mary Conquerors," said to be written by 
Charles Blount, Esq.f it was ordered to be burnt ; but the 
House did not order Charles Blount, Esq., without citing, 
hearing, or seeing him, to Newgate ! ! ! 
RfiUt.nceof The great struggles against privilege now open upon us, 

Ey Lord Holt for tllese are ,ne g lorious da y B of L^* 1 Holt '> we sna11 stt 
anJthcJudgei what he and his illustrious brethren, some on the bench, 
others in the Lords, thought of the absolute supremacy of 
the Houses of Parliament singly. Not only did the Judges 
of the King's Bench, who sat with Lord Holt, dare to pre- 
* vent the extension of any privileges claimed by the Com- 
mons, but called in question those powers which had pre- 
' . viou&ly been exercised without reproach, and examined 

whether they were founded upon ancient law and common 
justice. The case of Bridgman and Holt need not be 
opened on this occasion. It is enough to state the dictum 
of the Judges, who finally prevailed: — " Some persons," 
said they, " have, perhaps from a diffidence of success, or 
from a slavish fear, or private polity, forborne to question the 
power of their superiors, bat the Judges must betray their re- 
putation, and their knowledge of the laws, if they should own 
a jurisdiction which former timet and their predecessors were 
Successful. unacquainted with,"% The Lords yielded at last to the 
Judges, by allowing the Duchess of Grafton and her 
trustee, Bridgman, to withdraw the petition for privilege. 
But in those days, the constitution of checks and ba- 
lances manifestly showed its beneficial influence. The 
Lords sometimes resisted the Common*. Sometimes the 
Commons resisted the Lords. Then the Judges inter- 

* Cobbetf* Part. Hint., vol. v. p. 658. 
t ■ Cobbetf ■ Pari. Hid., vol. v. p. 766. 
j Cases, 134. 
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posed ; and now, when these authorities seemed to agree, rreedomof 
and acquiesce, the people themselves arose, and," if alone Jh_fl*!j? m "* 
at first, soon Tound, an efficient ally either in the Sove- 
reign, or in one of the Houses of Parliament, or in the 
Courts of Westminster-hall. Then, indeed, we had free- 
dom, and the contest of individuals did but contribute to 
the national harmony. In the language of the poet— 

" All nature's discord keeps all nature's peace." 

The passions, the gales of life, as Lord Bolingbroke calls 
them, not being pent up and confined, did not explode 
and scatter mischief round them, but, brushing freely over 
the surface, gave health and vigour to the.whole nation. 
In the contemplation of those times, I could soon forget 
my own case, and the injustice which has brought the 
whole engine of State to bear upon one individual, without 
any hope of relief, except in that suspension of undeserved 
punishment which I confidently expected to be adminis- 
tered to me by the guardians of the law. 

It has before been mentioned, how the Judges * 

overruled the plea of privilege of the Commons in Fitz- 
h arm's case. It is equally in point to show how they 
subdued the privilege of the Lords. Lord Holt, when Lord Holt, and 
ordered by the Peers to give his reasons for his judgment £' £££■*£" 
in the Banbury case, in the 6th of William and Mary, 
said, " he would do so if it came judicially before the 
Peers by writ of error ; but that he would not be ques- 
tioned for the reasons of his judgment in that manner.*** 
It was in that cause that Lord Holt and the Judges made 
the before-mentioned determination, " that the order of 
the House of Lords was not a judgment of Parliament." 
The resistance of jurisdiction, except over actual contempts 
and matters clearly of privilege, came to the great trial in 
the affair of the Aylesbury men ;f bat the consideration 
«f that case belongs more properly to the question coming 

* Lord Raymond, i. 18, 
t'Rerba v. PMy,i» Stalk. pjMS. . 
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presently, as to the imprisonment and power of discharg- . 
ing on Habeas Corpus. At present it is only necessary to 
state that, in the words of Lord EUenborough, " be," 
Lord Holt, " stood singly and manfully in an opinion, 
which was at last confirmed by the House of Lords, in 
maintaining the right of the subject to maintain an action 
in that case."* Now this was straitening the jurisdiction of 
the House of Commons, when they pretended to try and 
adjudge a civil action. Why, then, not narrow their 
jurisdiction, when they attempt to assume a course of 
criminal judicature as part of the unlimited privileges of 
Parliament ? Lord Holt's effort* were directed against in 
usurpation, not exactly of the same kind, and in the same, 
direction) but of the same power — that is, of the power to 
create a privilege of Parliament by a vote of Parliament. 
Declaration of The House of Peers regarded it exactly in the true light, 
Sat* vote wnen tbcv CBme to the following resolution: — "Thatnr 1 



anewpriri- 



" ther House of Parliament hath any power by any vote or 
- !ege,"&e. "^declaration, to create to themselves any new privilege, that 

1704. . „ j s not warranted by the known laws and customs of Par- 

" liament."-f The Lords also resolved, " That declaring 
" Ashby guilty of a breach of privilege of the House of 
" Commons is an unprecedented attempt upon the juritdic- 
" tion of Parliament ; and is, in effect, to subject the law of. 
" England to the vote of the House of Commons." They 
proceeded to much stronger resolutions upon the subject 
of the commitment, which will be noticed hereafter. The 
Queen evidently took the part of the Chief Justice and 
the Lords, for the Parliament was immediately prorogued 
and the Commons lost their prey. It should be home in 
mind, that the abettors of privilege say, that the uncon- 
trolable power of the House to make privilege by a vote 
has been uniformly admitted— -an assertion that excuses the 
present details into which I have thought right to enter. 
On the contrary, the real fact is, the law, as Lord Holt 



t, Bnrdett v. Abbott, xiv. East, p. 146. 
Lords' Journals, Feb. IS, 1TM. 
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said, " intrusts the Houses with a sufficient power to vin- 
dicate themselves."* Beyond that they cannot stir a 
tingle step, and the Courts must judge what is a sufficient 
power, and whether or not they claim more than their 
due. They do not vindicate themselves when they pu- 
nish an inflammatory libel : they vindicate the whole 
frame of government, which is beyond their province. A 
seditious libel never could come within the offences cog- 
nizable by Parliament ; even a seditious libel against the 
House of Commons is an offence at common law ; and 
Attorney -General De Grey, in drawing up the informa- 
tion against the publisher of Junius'* Letter to the King, 
charged it with being a scandalous libel on the House of 
Commons.! But the libel charged in the return ; viz. in- 
flaming the people to acts of violence against King, 
Lords, and Commons, comes ho more within their juris- 
diction than a murder, or any other felony. It is totally 
new, even in the precedents of the Commons; and if we 
allow them to convict summarily for this offence, they 
may virtually supersede trial by jury, and imprison for 
life ; for who knows what a vote may do, when it is laid 
down for law that a vote can do any thing? 

Such an offence never was said to be cognizable in Walpuk'i 
Parliament, except when committed by one of its mem- ™ M> ■*■? 
bers ; and even then the assumed jurisdiction was very i 
properly exposed. Hear what Sir Robert Walpole said in 
1714, when it was moved to expel Sir Richard Steele for 
being the author of The Crisis: — " Why should the au- 
" thor be answerable in Parliament for the things which he 
"wrote in his private capacity? And if he is punishable by 
"the law, why is he not left to the law? By this mode of 
" proceeding, Parliament, which used to be the scourge 
" only of evil Ministers, is made by Ministers the scourge 
" of the subject. In former reigns the audacity of corrup- 
" tion extended itself only to Judges and Juries : the at- 
" tempt to degrade Parliament was, till the present period. 



' I Solk. p. 90S. Junius'! Letter, slit. April «, 17tt. 
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" unheard of. The liberty of the press is unrestrained.' 

" How, then, shall a part of the Legislature dare to punish* 

" that as a crime which is not declared to be so by any law 

" framed by the whole ? And why should that House be 

** made the instrument of such a detestable purpose r"* ' 

The House of Commons itself seems to have settled that,' 

in cases of seditious libel, tbey wiD not interfere with the 

ordinary course of law ; for when there was no doubt 

whatever but it might have interfered to protect Mr. 

Wilkes, it was resolved "That privilege of Parliament 
Resolution of , , , „ . . , ,. . . 

Commons in does not extend to the case of writing or publishing se- 

^63. <• ditious libel, nor ought to be allowed to obstruct the 

" ordinary course of the law, in the speedy and effectual 
" prosecution of so heinous an offence."+ 

Now, the sole excuse for proceeding by way of eon- 
ttmpit always has been, that It is more speedy and effec- 
tual than the ordinary course of law. The House, in' 
their haste to punish Wilkes, forgot this ; but, since they 
so resolved, it would surely be too hard to allow them the 
benefit of law When tbey like, although they will not al- 
low us the benefit of privilege when we like. This is 
drawing the cord round the necks of the people at both 
ends; and we shall 1 be a* badly off as'Selden describes the 
nation to be utideMhe Long Parliament, When he says:— 

Prl^iWalif " The Parliament men are as great princes as any in 

" the world, when whatsoever they please is privilege of 
" Parliament : no man must know the number of their 
"privileges ; and whatsoever they dislike is breach of pri- 
" vilege. "tht Duke of Venice i» no more than Speaker of 
,r the House of Commons, hut the Senate of Venice are not' 
" so much as our Parliament men ; nor have tbey that 
".power over the people, who yet exercise the greatest' 
" tyranny that is any where. Tn plain truth, breach of 
" privilege is only the actual taking away of a member bf 
" the House ; the rest are offences against the House. For 



* Cot!* Walpok, vol. i. p. 73. 

*■ Journal, 1T63, Nov.-**. 
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" e«mple, to take out process against a Parliament man, 
" and the like. 

" The Parliament party, if the law be for them, they 
',' call for law ; if it be against them, they will go to a par- 
'.' Uamentary way: if no law be for them, then for law 
'_* again: like him thatnrst called for sack to heat him; then 
'.' small drink to cool his sack ; then sack again to heat bis 
** small drink." 

^Privilege of Parliament has been found an impediment 
to the laws, and acknowledged to be such by the whole 
legislature. There are several Acts to curtail it,* The, Arts of Psr- 
title of the last Act is worth attending to; it is lOGeo. IIL J^u^"^"' 
cb. 50 : — " An Act for the fitriher preventing delay* qf 

justice by reason of privilege of Parliament. That no action, 
suit, or any process, or proceeding thereupon, shall at any 
lime be impeached, stayed, or delayed by or under colour 
or pretence of any privilege of Parliament." If the su- 
premacy of justice be allowed on all points on which the 
property of the subject ia concerned, ought it not to be, 
allowed on all points in which the liberty of tbe subject is 
concerned ? And yet, if the House can punish for any 
misdemeanour which they may choose to call a contempt.. 

" what is to prevent me from being tried and punished twice 
for the same offence f The Speaker's warrant, although it 
has been strangely laid down by Chief Justice de Grey to 
be a commitment in execution, is not a record of convic- 
tion good in law as a plea of autrefois acquit or autrefoit 
convict. So tbat if I bare been wrongfully committed. This uuanh- 
and am discharged, I may still, if 1 have committed any ™ Veai"* 0<>t 
crime, be punishable by tbe law and in the usual courts, xwond punish- 
, Having cited the opinions of lawyers, I may be per- 
mitted to mention those of some very considerable men, Opiniom of 
all of whom form exceptions to the uniform admission of Statnmen 
(be claims of uncontrolable privilege over every case jurisdiction, 
which it chooses to call a contempt Such are Mr. Burke, 

■ * ltW.ni. cap.3; taadSAant, c.18; aGso.II. «. 44; 

♦ Geo.III. c.33; 10 Guo.III. c,50. ., . 
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Lord Chatham, Lord Littleton, Mr. Dunning, Mr. Wed- 
derburae. Sir George Saville, Mr. Fox, and Sir Archibald 
Macdonald. Mr. Burke holds this language : — 

" When the Parliament is persuaded to assume the 
" office* of the executive Government, it will lose all the 
" confidence, love, and veneration, which It has ever enjoy- 
" ed whilst it was supposed the corrective and control of the 
" acting power of the State." And again speaking directly 
to the point. — " Whatever, therefore, is done in support 
" of liberty, by persons not in public trust, or not acting 
"merely in that trust, is liable to be more or less out of the 
"ordinary course of law; and the law itself is sufficient to 
" animadvert upon it with great severity. Nothing indeed 
" can hinder that severe letter from crushing us, except the 
" temperament it may receive from a trial by jury. But if 
" the habit prevails of going beyond the law, and superseding 
" this judicature, of carrying offences, real or supposed, 
" into the legislative bodies who shall establish themselves 
'* into Courts of Criminal Equity, (bo the Star Chamber has 
" been called by Lord Bacon), all the evils of tha Star 
" Chamber are revived ! A large and liberal construction 
" in ascertaining offences, and a discretionary power in 
" punishing them, is the idea of criminal equity, which is, 
" in truth, a monster in jurisprudence. It signifies nothing 
" whether a Court for this purpose be a Committee of Coim- 
" cil, or a House of Commons, or a House of Lords, the 
■'liberty of the subject will be equally subverted by it The 
"true end and purpose of that Houseof Parliament which 
" entertains such a jurisdiction, will be destroyed by it"* 
So far Mr. Burke, who has many passages equally strong 
to tbe same point- Lord Chatham spoke on the amend- 
ment to the address in 1770,' in the same noble strain :— 
" My Lords, we knew that jurisdiction means nothing 
"more than jtudicere; we knew that legem facere and legem 
" dicere were powers clearly distinguished from each other 
t " in the nature of things, and widely separated by the wis- 
" dona of tbe English constitution ; but now, it seems, we 
* Tlionghts on Present Discontents; 
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<* must adopt a new system of thinking. The House of ' 
" Commons, we are told, have a supreme jurisdiction, and 
" there is noappeeln-oiintbrirsentence; and that wherever 
" they are competent judges, their decision moil be receiv- 
" ed and aubmittedto as ipso facta the law of the land. * * * 
" The noble. Lord (he was speaking of Lord Mansfield) M- 
" tares us, that be knows not in what code the law of Par- 
" foment ia to be found; that the House of Commons, 
" when they act as Judges, have tie law to direct, them but - 
" their own wisdom ;< that their decision is law ; and if they 
" determine wrong, the subject baa no appeal but to hea- 
" ven. What, then, nay Lords, are all the generous efforts 
"of oar ancestors; are aH those gtorioos contentions, by 
" which they meant to secure to themselves, and to trans- 
" mit to their posterity, a known law, a certain' rule of 
" living, reduced to this, — that instead 0/ the arbitrary 
" power of the King, we must submit to the arbitrary power 
"vfatt House of Commons t If this he true, what benefit 
"have we derived from the exchange? Tyranny, my, 
" Lords, is detestable in every shape, but in none so for- ' 
" midable as when it is assumed and exercised by a num- 
" ber of tyrants. But, my Lords, this is not the fact : we 
" have a law of Parliament, we have a code in which every 
" honest- man may find it. We have Magna Charta — we ' 
'"have the Statute-book— we hare the Bill of Rights. 
" When the people choose their representatives, they never 
'• mean to convey to them a power of invading their 
"rights, or trampling upon the liberties of. those whom 
" they represent. What security would they hare for 
" their rights, if once they admitted that a Court of judi- 
" cature might determine every question that came before 
" it, not by any known positive law, but by the vague, 
" an determinate, arbitrary rule, of what the noble lord 
" h) pleased to call the wisdom of the Court ?* 

Lord Littleton pursued the same course of argument in Lord Littleton, 
the debates of 1770, and ha said, " The dominion of law is 
" the dominion of liberty; privilege against law in matters 
• 3 
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'* of nigh concernment to the public, it oppression, U Ijr- 
" ranny wherever it exists."* 

•In the debates in 1771, on the motion for taking away 
ex-ojficio informations from the Attorney -General, the 
opinion of all the mast considerable men in the House of 
Commons, Mr. Dunning, Mr. Wedderburne, Sir George 
Saville, and Mr. Burke, was, "though the right of removing 

Sir O. SsTille. obstructions by commitment must be maintained for their 
own security, yet it was aright that ought to be used only 
in extreme caws; when exerted in ordinary instances, 
the public mind must revolt at the harshness of unneces- 
sarily depriving the subject of his indubitable right to trial 
by Jury. The learned; lawyer who was Attorney -General 
when Mr. Stockdale was prosecuted for a libel on the 
House of Commons, in answer to Mr. Slockdaje's counsel, 
who asked why the House had not themselves punished* 
spoke thus :— *' My learned friend says, wby does not the 

donald. "House of Commons themsejvespunishit? ft this an argu- 

" mentto be used in the mouth of one who recommends ok* 
" mency ? Does he recommend this iron hand of power 
" coming down upon a man of this sort;.. and not tempe- 
" rately,,wi&ely, judiciously bow to the common law of this 
" country, and say let hi m he dealt with according; to that , 
, " common law r There be will have a scrupulously impartial 

" trial.; there be will have every advantage that the. mean- 

Mr Fox *'-n«st, subject, is entitled to." f Mr. Fox, in his letter to 

Mr- Ferry, in 1798, though be allowed that a contempt 
was not the less, so for being a misdemeanour, yet posi- 
tively-said, " There can be no right of committing but for a 
contempt;" he added afterwards, " Rsery court appears to 
me to have uturped. power in cam <if contempt beyond the 
nectuityof tke ca,ie."% -The end of that letter is discourag- 
ing for every -one-who consumes his time and his health 
in an attempt to resist privilege ; but it is pM true to be 
omitted in this discussion. "Indeed," says Mr. Fox, 

* Lords' Debates, 1770. t Trial of John Stoekdsle, p. 8*. 
t See Howetrs State Tri»L», vol.riii. p. 91. 
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"ill the questions of particular and detailed usurpation* 
" and abuses appear to me to become of little moment, at , 
" a time when the whole constitution. i« in such a deplor- 
" able state. The proceedings against yon I suspect to be , 
"only the beginning of a persecution, against the liberty 
" of the press in general, and a part of that system of 
. " terror which our rulers are so fond of." 

But why should Iquote these out-of-fashion statesmen J 
Their doctrines may be antiquated, their politics out of i 
date, their law the lav of a pother time and {mother nation. 
This consideration prevents me from' citing the opinions 
of some others who are now no more, and hare escaped 
from the sight of those acts of injustice, which had they 
survived, they could only have deprecated and deplored., 

I do not find in the definitions of any of the Judges, on 

tile hut agitation of this question in these Courts, any 

■terms which will include the jurisdiction now attempted 

to be exercised. Lord EUenborough asked the question, 

, . , , . ... , , LordEllenbo. 

" Is not the degradation and disparagement o[ the two roughs defini- 

Housea of Parliament in the estimation of the public, by ™ *f C01 " 

r *** ' * g tractive con- 
contemptuous libels, as much an impediment to their tempt, 
efficient acting, with regard to the public, as the actual 
obstruction of an Individual member, by bodily force, in 
61a endeavour to resort to the place where Parliament is 
holden?"* To this question I will presume to answer 
(upon the authority of the great men before mentioned}, 
that it would be manifestly too vague and undefined a right 
to allow of the party concerned judging of what might 
be fairly called " an impediment to -their efficient acting teitli 
regard to the public." Any public document, any petition 
tending to show the local corruptions in the representation 
might be so construed. Mr.Borke called the Petition of 
the Friends of the People " a libellous impeachment " on 
Parliament ;t but he did not, though he bad much 
changed his polities, move for the summary punishment 
of the persons signing, or the members presenting, that 
petition. The Bed Book, with the mark, of those placemen 
* xiv.East, p. IS. t Letter to the Duke of Portland. 
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and pension*** who sit in Parliament, might be thirty 

called, perhaps, **a» impediment to tfaw- efficient acting with 

regard to the public." Nay, firing a member a place or & 

pension might be cited an impediment to bis efficient 

acting; with regard to the public. But no one moves the 

House against the publishers who record, or the minister* 

who give such places; although a person was in 1693 

committed for asserting that one of the members. Sir F. 

Massam, Was a pensioner. If this doctrine of constructive 

impediment is to be admitted, then a book published 100 

years ago may be held as libellous, and punishable by the 

House as a pamphlet of yesterday. Some malicious man 

might say, that the extract from Mr. Fox's address to the 

electors, which I cited just now, was an evident slur on 

the present Parliament ; but I still say, that, allowing 

Lord Ellenborough's opinion to be law, yet it does not 

apply t» the offence charged in the re two against the 

pamphlet, which is an incitement to popular violence— 

a crime far beyond disparagement bnd degradation, and 

does not in. evidently not of the diss of obstructions to which Lord 

dude the pro „„,,„,„ 

sen; libel. Etlenborougn alludes. Suppose a man were to set fire to 

the House of Commons, when the members were in it; 
does any one think the House would punish that as a 
contempt? Did they punish Lord George Gordon for 
a contempt? To whatever quarter we turn, whether to 
the Judges, to the Houses of Parliament themselves, or to 
the opinions of statesmen, we must decide, that all the au- 
thorities are against the assumption of sucb a jurisdiction, 
which is nothing more nor less than a general 'criminal 
Jurisdiction, to which Lord Ellenborough said it was never 
pretended the House had a right. I make bold to say, 
that there is not a single case, there is not a single opinion 
which bears out the return in designating an offence, 
which, if proved, would he a high crime and misdemean- 
our, as a contempt, and therefore as cognizable by the 
House of Commons. On the contrary, all the cases, with- 
out exception, all the opinions furnish at least negative, 
and many positive decisions, fatal to the validity of this 
return. )OqIc' 
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If such an enormous stretch of jurisdiction, beyond all Danger of 

former pretensions even of this encroaching and unsafe sd'i'lHing inch 

r • a jurisdiction. 

authority be now sanctioned, there will then be no hope 
of any future Judges daring to interpose between the 
subject and the Sovereign ; I say — the Sovereign, because, 
henceforth, the House of Commons will be the sovereign. 
We may arrest it in time ; but without those mounds and 
banks, which a little courage and perseverance may now 
throw up to check the progress of the inundation, it will 
be too late to erect any future obstacle, and the chair of 
justice, like the throne of Canute, will be removed farther 
and farther backward as the waves advance. The long 
Parliament opened their aggressions from beginnings 
more slender than such an assumption ; and yet a very 
few years' usurpation was sufficient to induce them to 
frame one of the most tyrannical edicts that ever disgraced 
despotic power. By the ordinance of 1649, cap. 44, they 
enacted, " That if any person shall, maliciously or ad- 
" viaedly, publish, by writing, printing, or openly declar- 
" ing, that the, Government was tyrannical, usurped, or 
" unlawful, or that the Commons in Parliament assembled 
" were not the supreme authority of the nation, every 
" such offence should be adjudged high treason."* 

It cannot but be perceived, what a valuable part of our 
constitution is menaced, and must be totally overthrown 
by the admission of a right in either House of Parliament 
to punish summarily any writing under the name of a 
Contempt The liberty of tbe press as established in Kng- Destructive 
land, says Mr. Delolme, consists, therefore, to define it o{ ( £* ''^ 
more precisely, in this — that " neither the courts of jua- 
'-' tice, nor any judge* whatever, are authorized to take notice 
H of writings intended for the press/ but bre confined to 
" those which are actually printed, and must in these casea 
" proceed by trial by jury." But lest Mr. Delolme should 
have been thought to rnake a mistake, and lest bis opinion, < 

if correct when he wrote it, should not be applicable to 
the present times, I would beg leave to give a definition 
* Howell's Slate Trials, »dJ, «iii. p. 746. 
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-of the liberty of the press, - made by one of -the first men 
in the country only a few weeks ago. It was on the de- 
bate of the 22d of December hut, on the new Libel BiM. 
The Member said, before he proceeded further in hi* 
arguments it might, perhaps, be expedient to explain 
what he understood to be meant by the words " the 
liberty of the pren." The liberty of the press then, " as he 
" understood it, was the right which erery individual, under 
" the restriction of the laws, and subject to the decision of a 
" Court of lots and a trial by jury, had to communicate his 
." sentiments to his fellow-countrymen upon every subject, 
" whether that subject was of a moral, a religious, or a po- 
" litical nature." Such is Lord Castlereagh's notion of the 
liberty of the press.* 1 am rare that it is so exceedingly 
just and correct that by no possible inversion of phrase 
and meaning eau it be supposed consistent with the exer- 
cise of a criminal jurisdiction, in charges of seditious libel 
by the House of Commons. His Lordship said this about' 
eight days after he bad voted for my committal — so much 
easier is it to do a bad action than to justify it ; and so" 
common is it for those whose practice b a little faulty, to 
lav down principles which are the severest comment upon 
their own conduct. If this country is to continue to be the' 
country it has been, it can do so only by the full enjoy- 
mentof the'liberly of the press. Nobly was it said by the 
greatest and best man of all antiquity, " that the sun 
might as easily be spared from the universe, as free speech 1 ' 
from a society instituted upon liberal principles;" and 
another patriot of those glorious ages, when urged to' 
punish a slanderer, showed an equally correct notion of 
true liberty, when he refused, by saying, " that the prin- 
cipal motive which bad prompted all his exertions; had 
been the security of &ee speech to the meanest citizen." 

The British Constitution secures a freedom of speech as 

unlimited as either a Socrates or a Timoleon could desire ; 

but.it is the . constitution which enjoins that every man 

- shaU.be tried by his peers, according todue process of 

* Tie mm of Dec. £3, 1819. 
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law — not the new forms, which adroit of a summary po> 
nishmcnt for alleged libels, by toe parties pretending to 
be aggrieved. Permit me to ask whether the decision 
that the House of Commons may designate any writing 
or speech, for it is the same thing, a contempt, will not 
completely destroy that liberty of discussion, which by the 
constitution we have a right to enjoy. This liberty would 
never have existed under any other than that happy system 
of polity which it was once the boast of Englishmen to enjoy. 
™ If it be desired to know," said the immortal author, of Milton. 
Paradise Lost, whose patriotism was as sublime as his 
poetry — " if it be desired to know the immediate cause 
" of all this free writing and free speaking, there cannot be 
" assigned a truer than your own mild, free, and humane 
" government. It is the liberty, Lords and Commons, 
" which your own valorous and happy counsels have pur- 
" chased us; liberty, which is the nurse of all great art*. 
" This is that which has ratified ami enlightened our spirits 
" like the influence of Heaven. Thin is that which hath 
" enfranchised, enlarged, and lifted up our apprehensions 
*' degrees above themselves. Ye cannot make us now less 
"capable, less knowing, less eagerly pursuing the truth, 
" unless ye first make yourselves, that made us so, less the 
" lovers, less the founders of our true liberty, We can grow 
" ignorant again, brutish, formal, and slavish, as ye found 
" us ; but you then most first become that which ye cannot 
" be, oppressive, arbitrary, and tyrannous, as they were 
" from whom ye have freed us. That our hearts are now 
" more capacious, our thoughts now more erected to the 
" search and expectation of greatest and exact est things is 
" the issue of your own virtue propagated in us. Give me 
" the liberty to know, to utter, ant) to argue freely, accord- * 
" ing to conscience, above 'all -liberties."* 

But how are we to retain this " liberty above all liber- 
ties," if an arbitrary tribunal is to pronounce sentence 
upon every line we write, upon every word we utter? 

* liberty of unlicensed printing. 
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Heaven knows, we have lawn, and severe ones too, without 
the interposition of the naked ami of absolute power. 
This a cue for ,n wnat CMe can the - trial ' b y jury be better applied 
trial by jury, than in alleged abuses of the press f it may be as well to 
say nothing of the present constitution of the lower House . 
of Parliament; but if this warrant were confirmed, what 
would ensue, suppose the time should arise when the Go- 
vernment of the country should be usurped by the House 
of Commons and that House of Commons should be at 
the disposal of any man or set of men, the leaders of a 
Action or the favourites of a prince. Supposing that the 
catastrophe foretold by Montesquieu should ever arrive, 
and the executive should be less able to corrupt than the 
, legislative would be willing to be corrupted — supposing 
this corruption in the representation should ever be as 
K , notorious as the sun at noon-day, and a great majority of 

House of Com- those called the Members of the Commons' House of Par- 
rifnt one day liament should be hot the choice of the people, but should 
or tha other be the choice of an insignificant oligarchy, composed of 
con-opt some two hundred persons, ready to sell themselves to the 

stsembly. . highest bidder — supposing that the great mass of the na- 
tion, and indeed the whole nation, ware aware of these la- 
mentable facts, bow great would be the misery of tliesr 
aitence, how little would be tbeirpower to speak! No cen- 
sorship, no licensing act would be necessary; the cer- 
tainty of summary punishment afterwards would be as 
-effectual a restriction as any previous precaution. If those 
who write are to be subject to an inquest of men, perhaps 
angry, perhaps partial, certainly interested, will not the 
' freedom of discussion be gone for ever? Nay, further, si- 
lence ifcelf wilt be no security, for if by the decision of 
this case, the House of Commons is erected into a court of 
criminal equity, that monster of jurisprudence, as Mr. 
Burke calls it, it wilt be enough to displease them, in order 
toonsure speedy ruin. 

If libellers of the House of Commons are to be punished 
by the House of Commons, we shall be, as to freedom of 
writing, in a much worse condition than if living under a 



, Google 



159 

despotic sovereign ; for, u Montesquieu has observed, 
the form of government which can the least suffer the Consequences 
censure of writers is the oligarchical : a popular govern- "I** "•"• 
ment naturally tends to an extreme liberty of speech and being aute to 
ivriting, fbr the people delight in the discussion of the pm>i * * riler * 
characters of all above them i an absolute -monarch may 

, safely despise the shafts of satire, and has sometimes been 
found magnanimous enough to do so; bat when the 

. power of the state resides in the hands of a few, those 
few t»ve> individually, neither the generosity and con- 
sciousness of strength which enable a sovereign to bear 
the comments of his subjects, nor have tbey that propen- 
sity towards free discussion wbieh naturally belongs to a 

■ pure democracy. Of aa the states of Italy, Venice, 
though she preserved her independence longer than any 
other, wan still notoriously less fruitful in great writers; 

.for almost all writing was forbidden by the jealousy of 
those who administered the republic. Amongst the Swiss 
states, Berne has been distinguished by tbe same restraints 
of the freedom of tbe press. If a certain portion of our 

, fellow subjects *hould possess themselves of all the powers 

- of tbe state, the same usurpation which deprives the King 
of his prerogative will rob the people of their best right — 
the right of speaking and writing what they please on acts 

' of government. And here I am hot wandering from the 
point Jn remarking, that there are symptoms by which 

i we may discern that this extreme sensibility to all censure 
in the House of Commons refers* as might be expected, 
solely to such censures as are thought to be directed against 
themselves- -a circumstance which) whilst it denotes their 
selfishness, must warn us of our danger.* The honourable 
members of that House, (I am not speaking of tbe present 
House, but of the assembly in the abstract), are very little 
eautious lo set us an example of forbearance in this re- 
ft Tiiis is not meant as a matter of complaint that tlie House does 

' Hot pmiitliotlrer libellers— but merely to shew how sensible tliey ire 
to their own injuries, and therefore as little to be trusted with the 
avenging of Ibeili, 
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sped ; and, if we are drawn into auy intemperance of 
language, we cannot be said to be without a model and an 
incitement in the conduct of our legislators. "In looking 
over the debates of the last Parliament, I find the Mow- 
ing remarks in the mouth of a member : — " He was very 
" sorry we had a Royal Family who did not take warning 
" from what was said and thought concerning them. They 
" seemed to be the only persons in the country who were 
" wholly regardless of their own welfare and respectability. 
" He would not have the Prince Regent lay the flattering 
" unction to his sod, and think bis conduct would bear him 
" harmless through all these transactions."* And who would 
one think to have been the person who said this ? Who 
said, " that the Royal Family were the only persons in 
the country wholly regardless of their own welfare and 
respectability Y* Tt was no other than Mr. Stuart Wortley, 
then member for Yorkshire ; no-other than Mr. Stuart 
Wortley, the very gentleman who thought it sacrilege to 
hint that the House of Commons had ears : just as the 
Spanish grandee was angry with the Lyonnese, for sup- 
posing that a Queen of Spain had legs. Supposing that I, 
or any other roan, were to say, that " the House of Com- 
mons were the only persons in the country who were 
wholly regardless of their own welfare and respectability," 
would not this be good parliamentary ground for summary 
commitment i If this penal authority be allowed by the law 
courts to reside in a body of our fellow- subjects, they will 
not be protecting themselves — they will not be protecting 
their sovereign — they will not be protecting the laws — 
they will not be protecting morality, or justice, or the 
public peace; no, they wifl be only contributing to the 
deafness of those who have forig resolved to hear nothing 
that the people say of them. As for his Majesty, he may 
be pelted by a pitiless Storm of epigrams and declama- 
tions ; he will have nothing left for it but to say, as Charles 
II. did when he saw some one standing in the pillory for 

• Debate, 5th March, 1813, on Prucess of Wales; voIssm it, p. 
1151. 
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libelling his minister!, " What a fool this fellgw was for 

Dot libelling me! nobody would have touched him!!" 

Even the ministers themselves will be assailable ; for Lord jjornponthe 

Liverpool said the other day, that the King's ministers Ministers. 

were open to any attack. The. only inviolate body will 

be the sovereigns in the Houses of Parliament; these are 

the only individuals who are to be debarred of the benefit 

of knowing what is thought of them. This pamphlet 

goes no farther than to tell them that. As for violence. The pamphlet 

the man who says it recommends violence does not know ™ e ™™Jj? >r 

what a note of interrogation means — as for irritating the violence. 

people to rise, the irritation is a most singular one indeed. 

It tells them, if they do rise, they will be sabred and 

hanged. It is much such an invitation to rue, as that of 

Ab/iorson to the felon, in Meature for Metmre: " Matter 

Hamardine, rite and be hanged!" The pamphlet, as far as 

I see, goes not a step beyond telling the House of Commons 

that they are the objects not of love but fear. And what 

will happen if the court, by seconding this determination 

of the House, to hear nothing that is said of them without 

doors, should prevent the truth, the salutary truth, from Danger of tbe 

ever reaching them? I will tell them what will happen — House tf Cons- 

the same that happened to Henry VIII. That King, says knowing vrfut 

Burnett, in bis History pf the Reformation, made it high {JjJJ^yJjen,. 

treason to predict his death. When be was seriously ill, 

the physicians we^e afraid to speak of the danger, and his 

Majesty died. 

Equally wretched will be the condition of the subjects 

of England, A man of marked politics, as it is called,. 

will live and move only upon sufferance. He will be put ' 

out of the law. There will be an end of him— at least, PitUble eondl. 

tiou of toe 
there will be an end of his free existence, and of the only tobjeet if so 

life which he would wish to live. This is no exaggeration : * ll « ,,ceA 

life is an intolerable burden to those who und themselves 

suddenly cramped in the exercise of all those faculties, and 

the indulgence of all those liberal dispositions which have 

grown with their growth, and- strengthened with their 

strength. I am sure there are thousands of Englishmen 
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who would die sooner than be struck at once with inch a 
moral palsy, and be condemned to linger out ■ miserable 
existence made more wretched by a comparison of their 
former strength with their present impotence." The 
*. Judges, whose dignity is interwoven with the supremacy 

lTui jorisdic- of the law, and who sitting on the bench, not to confirm 

tton destroy! , ,. . « , ° 

the supremacy the edicts of arbitrary power, but to preserve the reign of 

of the law, justice, have a greater interest in the resistance of tyranny 
than any other men in die kingdom, Will ne?er allow of 
so gross and manifest a violation of the authority of the 
court over which they preside. They never will— they 
never can "Confirm an act which must destroy the liberty 

Andtrialbj of thepress, andsupereedethettialby jury. 



SECTION IV. 



THE; HQU8K OF COMMONS CANNOT PEOCEGD TO 
TK1AL, AMD JUDGMENT, IK THE ASSEMCB OI 
THE. ACCUSED. - . 

Bot lest this warrant should not be sufficiently informal, 
and a breach of all law and justice in the first paragraph, 
we shall now have to observe anptber unaccountable sin- 
gularity in the succeeding W herein of this document: — 
The court having adjudged the pamphlet a scandalous 
libel ; having adjudged the libel to consist of matter calcu- 
lating to inflame the people against King, Lords, and 
Commons, and Commons in particular; and having ad- 
, Judged this inflammation to popular violence, to be a high 
contempt of the privileges and constitutional authority of 
their bouse — having adjudged all this without a single 
form of trial pr judgment — having found the crime — then 
proceed to find the. criminal. 
No crime can ^ T ° w I sa y> without any fear of contradiction, thai 
ouVs"refe!en h " tnis met " 0,i of proceeding js contrary to all the prin- 
totbe criminal- ciples and proceedings of English law, and of common 
sense and justice. There may be a mischief, but there 
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t» no crime distinct from the criminal; and u a bad 
intention is one of the constituents in alt criminality, 
it is manifestly absurd and unjust to pronounce any 
deed a crime, except when connected with the doer 
thereof. What may he culpable in one man and under 
certain circumstances, might be perfectly innocent in 
another man under other circumstances. We can pre- 
dicate nothing of any fact, until we know by whom and , 
how it was performed. Besides, if we do determine and 
adjudge the nature of a certain act, before we proceed to 
the trial of the person committing it, how can we pre- 
tend to proceed to that trial with the fairness and indif- 
ferency required in all judges r Coke, in the chapter of 
petty-treason, expressly saitn, " And to the end the trial 
" may be more indifferent, seeing the safety of the prisoner 
" consists in the indifierency of the Court, the judges ought 
" not to deliver their opinions before hand of any criminal 
" case that may come before them judicially."* And in the 
4th Institute, in the chapter on the High Court of Parlia- 
ment, fol. 37, he fully shown the evil of asking the judges' 
opinion before hand. But if' the judges were not to teS 
in Parliament their opinion of cases which they might. 
hereafter hare to try in the courts, by.wbat pretext can 
the judges in the court of the House of Commons pro- 
nounce their opinions before hand in a ease not only to 
the prejudice, but to the absolute prejudgment of the ac- JJj3[L'If* 
cused ? By such a mode of proceeding, the House treat* House of Cons- 
an accused as the law treats a condemned man returned ™" 1D 
from transportation or caught after an escape : identifica- 
tion is all that is required. Bat, in my ease, the House 
of Commons dispensed even with this form. They never 
cited, heard, nor saw me ; and, for aught they know, their 
door-keeper, who carried this warrant, carried it to a 
wrong person, and imprisoned not the man they meant 
to imprison, (if they did know whom they meant), but 
some one eke. I speak nothing but a simple fact. The 

* See Trial of Sir Hanrj Viae, Howell's State Trials, vet ' 
n p. 1U. 
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messenger bad never seen the person mentioned in his 
warrant in his life, to his knowledge : be heard the person 
was in a certain house, and be went after him. He was 
obliged to ask. Are you the person named in this warrant ? 
and a man more fond of pleasantry than I am might very 
easily have substituted another individual — thus caused an 
immediate assault and false imprisonment, and stultified 
the whole proceedings of the honourable House. 

It is seen on the face of the return (hat there is no men- 
tion of a hearing or citation, or of any sort of trial : there 
was none ; I never was sent for, never asked for my de- 
fence: And this is a Court of Justice .' 

The words of the return are— -" Andiuhereas John Cam 
Hobkouse, Esquire, having acknowledged himself *0 *' ihr - 
author of the mid pamphlet, has been guilty of a high con' 
tempt of the 'privileges and constitutional authority of this. 
House." 
It came to my knowledge by common report, that the 
Aeeomt of the House of Commons had ordered Mr. Robert Stodart to 
madetoUB appear at the bar of their House, on account of a pam- 
HonttofCom-phlet, called a " Trifling Mistake." I knew that I had 
hig the pam- written something with that title. I went to the ante- 
t"**- chamber of the House of Commons on Monday, Dec. 13, 

for the purpose of informing the House that I bad written 
a pamphlet so called ; and I sent a message, informing 
Mr. Stodart that I should be in attendance. This was 
■ ■» .the first* communication of any kind that I ever had, 

' ■ With Mr. Stodart. In .the antechamber of the House I 
met one of the Members for Coventry, who told me, that 
perhaps it would be sufficient for that evening, that he, or 
some friend of mine, should, as from my authority, say, 
that I had Written the pamphlet. I consented: and re- 
quested Mr. KB ice to add, tbat I would be in attendance 
to confirm my statement. This was agreed upon in the 
presence of two other members ; and I retired to Mr. 
Ellice's bouse, to be in waiting in case the House called, 
for me that evening. . . . 
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■ J* U appear* that in the interval between parting with 
'We and entering the House, the honourable member nM 
with some one who told him that a near relation of mine < 
was taken HI, and that I was gone into die country to tee 
'him. It was a mistake ; I was waiting, as I before said, 
- expecting to be called upon, or ordered to attend the nest 
day ; for, as Mr. Stodart, whose name was to the pamph- 
tJet/bad been ordered to attend as the first necessary step , 
lit never could enter into my contemplation that I should 
not,' as the second necessary step, be ordered to attend 
also, .but should be proceeded against in my absence. I 
knew' some little of the forma of the House, and knew that, 
' anomalous as the proceedings of that Court were, still what 
'they called a defence was in similar cases always grant- 
ed. Besides) by acknowledging that I had written some- 
■thing called by myself -4 Trifling Mittakt, I bad acknoW- 
'ledged nothing of in y import. ThethiugtowhtchlaMuded 
might be a different thing from that noticed in the House. 
I expected, of course, to be called upon, and to hear the 
'Charge— that is, to hear what were the words complained 
of. The blouse had not gained a single step by the ac- 
knowledgment, except inasmuch as the acknowledgment 
made it necessary to order me to their bar, if |bey intended 
' to know whether I was actually the writer and publisher 
-of the words complained of, and whether in so doing I had 
-committed any offence. Nay, it was necessary to call for TUe Honse 
me to know whether Mr. Ellice and Mr. Stodart had my ought to haw 
'authority for what they had said. I will put not only a reported 
"very possible, but a very probable case. We will suppose anthor » 
me to have been called to tbe bar. The pamphlet will 
naturally have been shewn to me, as the Public Advertiser 
: was. shown to Mr. Tooke in an exactly similar case; for 
he desired Mr. Wood (all to say be was the writer of 
the letter signed « Strike, but Hear; " and he was proved 
ito be the author by certain of the printer's journey- 
imen, whereupon he was ordered to the bar upon that in- 
formation. I might have asked, what , were the passages 
(Complained of— whet her the whole tenoux of the pamphlet, 
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*r certain parts thereof? The answer must have teen, 
ai appears on the face of the warrant, that there was 
mutter in the pamphlet offensive : and, indeed, the net 
wu, that it was only a part of the two la* leates, that 
wai read to the House. The House never thought of 
* reading the context ; they never read the whole pam- 
phlet, aa they bad done in die ewe of Sir Francis Btfr- 
dett. No: the whole proem was an innovation evsfti 
on their own precedents, and thows what may be expected 
from a discretionary judicature. Suppose, then, on hear- 
ing the offensive matter read, I had said— '" It is very tea*, 
1 did acknowledge that I bad written a pamphlet with the 
title before given ; bat now you read to dm the passages 
of which you complain, I tell you I never wrote them. 
Here is my manuscript ; here are witnesses Who heard see 
read what I wrote : send for the printer and ask him who 
wrote the passages, for I. did not; they must have been 
interpolated, perhaps By the publisher, perhaps by the 
printer; perhaps by the member for Yorkshire, who read, 
the passages first, asd who called the author 'a Radical 
Reformer,' in order to give him a chance of a .fair heat- 
ing, if he should ever be brought before the House. Sfa«w 
me the pamphlet ; I do not know that I ever wrote any 
■of it; perhaps some one has taken the title; such a thing 
actually happened the other day, mid *aa happened re- 
peatedly." I do not aay that 1 should have mid this, < fast 
1 do not put at all an improbable case, and v«y many 
statements amy be imagined, which upon a hearing waadd 
have-made even the Houseof Commanaicome to a. very 
different conclusion from that.in the return. Sssppoae, as 
in the ease of Mr. Soutbey, I bid been the tumor ; but 
so far from being me pubbaher, had wished to pcoscoate 
the publisher, as MT.Sontbsy did the publisher^ "Watt 
Tyler; "-—suppose 1 tiad shown from the context that the 
House had miiundeWtoedinie;-- «oppeee I had shown 
that H had been written under restraint;— I may say, with 
the utmost troth, that bad they .called me. hefts* tbtaa, 
and bad IchoMato ackaowicdge.tbeir jurisdiotieo, it mm 
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impossible that they should have some to the conclusion 
that I h«l been guilty of any breach of their pritikges, 
' or had done any tiling to be complained of anywhere. 

.Before every tribunal, motive » always taken into 
consideration, where motive can he ascertained. It was, 
at I before said, very possible,. that even after pronounc- 
ing an opinion, u to the deed, that tribunal might, , 
after hearing] the doer, and examining into his defence, 
not only acquit him, but .reverse their first judgment 
ar to-.tbe -deed.. .This did happen in the case of Mr. House of Com- 
Home Tooke, wfaoae letter to Sir Fletcher Norton, begin- "»°™ P™?" 4 - 
"i n . ..... „ ad vet J diner- 

ning thus, " Sir, your predecessor of bullying memory, e nily ;„ simitar 

was the grossest libel and most direct obstruction of pend- 5JJjf^^ 
iug proceedings ever imagned ; but still, although so de- 
signated before Mr. Tooke appeared, which.he did not do 
until he had written a jocose letter to the Speaker, asking 
if he was the Mr Home alluded to; yet when Mr. Tooke 
had been at the bsr, the scandalous libel of the day before 
WM-votad not to be a scandalous libel, and Mr. Tooke 
was discharged. Mr. Tooke desired Mr. WoodfaU to say 
be wi>ote " Striiu, but Star /" He only bad a Speaker's 
letter seat to him; he derided the letter— he had an order 
toattend— he was heard- he was discharged. I desired 
Mr. Stodart to say I wrote " A Trifling Mutuke:" there 
is ac-Letter written, no order given to attend ; not even an 
.arrest decreed. „ lam not cited} I am. not heard— I am 
net seen; but judgment is passed upon me in my absence, 
' and the order for imprisonment issued at once ! Here are 
giant strides ! Is this England! Is this the lsnd of liberty, 

- of justice, and of taw r Is this the country of trial by 
jury 1 Wiil not the. judges interpose, to say this shall be 
done bo more ? Condemn a man iii bis absence, for that 
which the tribunal condemning have no proof whatever 

- that he ever did I I say, the House of Commons, uptotbij Home of Cent. 
aassttenwdonot know thatl eommjtted the very act for ^jiFS 
which they «onderon«d me. They cannot know it i and the offence wm 
yet the whole house present, with the exception of the ftepenwn they 
atesnber for .Wertminster^voted me guilty efahighcon- imprisoned 

f9 



, y Google 



tempt, and proceeded to die lawless judgment and con- 1 
demnation of an absent man. Ail voted me guilty of the ; 
contempt — all except one ; but there were 64 of the mem- 1 
ben who thought 1 should be beard: at least, I suppose 
they thought so, by voting that I should be committed to 1 
the custody of the Sergeant- at -Arms, and not to prison at ; 
once. Even the member complaining- thought this ifce- 
Course ; but Mr. Speaker declared a bearing was not oe- 1 
cessary ; and then the member acquiesced." being glad- 
(as I find it in the record* of this tribunal, that is; the 
newspapers) to bear it from such high authority, Ifthe^ 
decision that an accused man need not be heard/ were de- 
livered in thunders and in lightnings, I might be terrified? 
into submission; but the reason which God gave nW 
would prevent me from acquiescing in such a flagrant 1 
violation of the first principles of justice. What autho^ 
ritycan be high enough to overthrow every masim of 
law and equity upon which all the tribunals of all ager 
and nations' have invariably proceeded r The Inquisition' 
itselfAwrrs. The Star-chambeT heard. The judges of the' 
Pagan HeH are said to bear qfier punishment ; but tbl* 
tribunal hears neither before nor after.' Except in the 
BffflJFufcrsoflhe civil wan of the Roses, which Mr. Har- 
grave cafe end precedent*, not : worth citing, - and which 
Indeed- are no more- to be cited than a murder in the 
streets, there is not a solitary fact,' fiw less a single judi- 
tiat opinion, in favour of so monstrous a ' proceedinaj. 
There is rstatute so express to this point, that even Hms 
defenders of privilege; w its utmost extent, must submit; 
iSth of Edward to it. This is tte 28th of Edward ffi.,isliieh says, '*2Jo 
in. positively "man, of what estate or condition that be be, shall be put 
sg^BUliispro. „ fMtjf , and w teDttBet ,£ nor tafcc n or imprisoned, nor 
"disinherited, nor put to death, without being brought into 
" answer by due process of law." - •' 

The Parliamentarians who contend that "doe process) 

oflaw" includes the law of the House of OMnnjons, stiB 

must Confess that their due process in the House cannot 

' hoU^brin^inlkracei^io-mm&^Utthem*^^ 

DoifecobyGoOgIC 



89 

be what it would in the Home, no custom," says Lord 
Doke,* " can prevail against an express act of Parlia- 
ment," This would be true of every custom ; but of a 
barbarous custom, of * custom in defiance of natural right 
and justice, it ii doubly true and incontrovertible. In tlie 
cose of Sir Job i) Mortimer (who, however* was taken ia 
arms), became, being brought into the Parliament., judg- 
ment was given agaiuit him capitally " without arraignment 
wantwer," Lord Coke observes, " The proceeding was Lord Cajta 
Wil, for by the statutes of Magaa Ckartfi, c. 39. and by ,g " B * tlt ' 
Sftb 'at Edward HI. c. 5. no mm ought to be condemned 
without tmtwer."f Here Lord Coke is talking of law of 
Parliament, not tbe common courts. The House of Com* 
«r*ons have themselves decided, that in their own judicial 
proceedings' they are to be governed by law. When in- 
structing their c«nin»tte* of conference with tbe Peers oo 
Skinner's case, they said, " That the. House of Peers, .at HoawsfCeas- 
■Wcll at alt other CowU, are in all- judicial proceedings to JJJ^JJJJjJjJ' 
he goBtrned a*d limited by lav."t The Judge laid it dowa mnstbego- 
in Bridgman and Holt's case; that "all power* and pri- EXd Suw 
vQeges in the kingdom, even tbe highest, are circum- —and Jndces 
acribed by the lawi -and have their Umits."| What the suou!"* 01 ^ 
Jawfe with respect to hearing an accused, has been. jce r , 
wilted by the Peers of Parliament, when referring not t9 
courts of law only, but to Parliamentary proceeding* ; for 
lie Lords made a resolution iu 1340 an the motion for an 
address to dismiss Walpole, that "any attempt to inflict 
"any kind of punishment on- any person without allowing , 
" kin an opportunity of meimfi Ail d^ftmt., or Wllbout proof JSared s*°' 
"of any crime or misdemeanour committed .by. him; is man ought to 
•'"contrary to natural justice, the fundamental laws of this im absents. 
" realm, and the ancient established usage of Parliament" || 
Was I allowed to bare an. opportunity of making a de- 
fence r Was there any proof <of. any crime or rnisde- 

'•Coke Littleton, lis. - f 4th Inst. 98. 

" "' ■ | Hatsett, vol. i. p. 197; fti Hargraye^Piefiiie, 111. 
'-■■-. 4Sbsvr«rs Par]. Coses, p.m. ... 

|Urdi'4ow»UJ>,.Friday,v-eb. IS,1M*v.- , 
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meinour against me ? No; I was not allowed : no, there" , 
was no proof whatever. Two persons had (old the Hous* I 
bad written the pamphlet complained of. The rotes printed 
by order of the House say, speaking of Robert Stodart, , 
*' and being asked if he knew who was the author of the 
" said pamphlet, he stated, that John Cam Hbbbouse, Esq., 
" was the author; and lie was then directed to withdraw. 
" And a Member of the House having in his place stated, 
"that he was authorised by Mr. Hobhouse to name trim as 
" the author of the said pamphlet ; and the said pamphlet 
" having been again read, &c," (which it viat net, by the 
way.)' Now, had the House any proof that the persons 
had not told an untruth ? Was it not m the ordinary,' I 
should say the indispensable, course of justice to cinfront 
me with the accusers complaining of the pamphlet, and 
with the persons reporting the acknowledgment, to see whe- 
ther I had any answer to make to the complaint, arany 
denial of the testimony of the reporters? If there were a. 
thousand precedents of such a proceeding, thej should not 
be suffered to weigh as a feather in the balance against sfl 
the principles of justice and of right. But, 1 say boldiy, 
This practioais there are no precedents. I say as the Lords did' in 1740, 
nsaiTofPar- -AbjLt to condemn a man in bis absence is conaiazy to sfle 
Saaaant ancient atabluhed usage of PanKdmaa. P»d*ed, even -in 

case of open contempts in presence of tbe House; it is' the 
practice to grant and call' for a hearing. Whatwas'doiLe 
in the case of Mr, Fuller id 1810? W. Whitbread said 
of that contempt, that be had'sat for 30 years.' in the 
House, and had never witnessed such Ik gross outrage as 
had been committed the other night. "Yet Mr. Fuller 
was," as Mr. Speaker Abbott said, "■' called vpim by tbe 
House to exeuse his misconduct."* When John Bean, 
the printer, had given up the name of Mr. Jbhn Safe 
Jones, in 1810, Feb. 30, "Mr. John- Gale Jones wa» or- 
dered to attend teraartow." Mr, Jones came to ^hebar 
the ne^t day. The Speaker addressed him, ending **"" : 
— " What have you to say in your behalf*" Me. Janes 
• Cobbatt,xv.,Parliaai.Debates,t8tO,llarehi,p.6». 
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said something, and the Speaker addressed him — " Haw 
you soy thing more to say in your behalf i "» Mr. Joaea 
spoke again, and it wu not till he had spoken, that the 
Speaker put the question ai to the alleged guilt. 

But in the proceeding of the House respecting Sir, 
Francis Burdctt, o»e might have thought that the House 
night have found an exact precedent, if it did choose to 
assume these extraordinary power*. In that caae, the 
complainant, Mr. Lethbridge, the whole of the pamphlet 
being read, selected the parta of which be particularly 
t complained, and said, theae are the specific passage* on 
which the complaint is founded, ; upon which Mr. Speaker 
Abbott said, that " according to ike uniform practice of 
Parliament, it war now the time for the member charged to 
be heard i* any thing he had to toy in annua- to the charge 
preferred again*! him." t Of course it never could be 
mewl to. deprive any of the aubjecta of England of the 
aaane benefit aa those allowed to a member in ihia respect ; 
and ,1 have therefore Mr. Speaker Abbott's authority for 
saying, that by not bearing me, the uniform practice of 
Parliament >waa violated. I have searched the Journals, 
.and I do not find a single instance at all similar to the 
present. When Thompson was complained of -for very 
abusive preaching against the Parliament, in Nov. 16601 
'* a committee was appointed, and the committee having 
-■ read to Thompson the heads of the complaints against 
". him, .be desired to have bis accusers brought face to face i 
.''.whereupon the committee proceeded to the examination 
" of witnesses, to prove the said complaint."} Every case 1 
hart seen shows that in the worst of times the Commons 
proceeded with something like the forms of justice. Some 
stress was laid in the House upon the acknowledgment 
earning through a member, as if that made any difference. 
The, House was bound not to trust the information, as 

• Cobbett zr., ParnavMritaty Debates, 1810, March 1, p. &». 

t Cobban's BarUanitntary Debates, vol. xri. iW. Debate 
Muchl?, 1810..- ' . 

t Howell's State Trials, S3 Charles II., 680, p. 7. 
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long' as they. 'dould get at the original evidence.' Theiwv 

The scknow. ktiowleagment wan only a pre! iroi nary ; it wain* proof 

MtfumMuMi of.any.lhiiif.. It was impossible, for me to know that by: 

oftiteHoum making such an acknowledgment I was lo form the second: 

n»iy to cii*- 1 ™ 1 ' ' waincn - °f a parliamentary syllogism; and, by. a art of 

tl0n * conclusions : deduced in my absence, condemn myself to> 

tlit-lops of liberty. As for the statement being made by, 

a member, if the Home wanted a precedent, they might 

have found 6ne just in point. In 1662, " Mr. Secretary 

Morris acquaints the House with a dangerous book, pub-: 

listed in print, entitled,: ' .The Long, Parliament revived ;' 

_ . _ and that he .had found the author, one Drake, who ac* 

Cues Id Par- r 

iiameniaiainn knowledged that he bad writ the same, and, that he is at 

ibis sentence. thed oor."* The member for Coventry told .the Houtei 
that I had acknowledged myself to have written then 
" Trifling Mistake," and added, that I would attend the; 
orders of the House : this was in every respect equivalent) 
to being at the door. But mark the difference of the con- 
duct of the Parliament in Charles's time and of the pre- 
sent House. Drake's book struck at the right and title of* 
the Convention, and invalidated all its acts. But did the: 
House condemn Drake in bis absence? No; they bad? 
him to the bar to confirm Mr. Secretary Morris's state-; 
merit, and only put him. in custody of the Serjeant-at- 
Arms, whilst his pamphlet was referred to-.a committee of 
privileges to be read [and reported on.f lo looking over 
the cases collected by the Committee of Privileges in 1S10:' 
I find that. Colepeper, in 1701, was not ordered to atteud ; 
but Colepeper, as before told, was one of the Kentish pe- 
tttioners, bad affronted the House thereby at the liar, had: 
been convicted of bribery in an election committee ; and, 
hardly as he was treated, still it is no precedent for the ■■ 
present case.. John Tiitcbiii, in 1703, also owned out of tho- 
House he was the writer of the Qbservator. He was not pu-. 



«_«_ v—, ,«.^i, vol. tiii. p. 36& 

-t Or. Tonga* ease, for writing " The Dswuable Pnpiih Plot," 

in 1680. 'Commons' Journals, vol. be p. 654, is also exactly 
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Bribed, hat aadered irito custody of tbie Serjeant— it may- 
be presumed, for examination, for nothing appears in sub- 
sequent journals. The same may be nib* of Berrington and 
Vorpb«w I pr)ntuanclpubQiherofUie&enu^pMt > inl71A. 
Nothing is said of their citation, but tbey were committed 
ill charge to the Serjeant ; and nothing further appearj. 
That was custody: that iras not a judgtueni and final im- 
prisonment, lhave not. been able to discover'* single 
applicable precedent. It is possible one may hare eseaped 
me, but I know not of one. Will the Judges, then, allow 
of a practice which appeals an innovation even upon the: 
irregular and' informal proceedings of this Court of Cri- 
minal gquity? Will tbey peewit that there shall be in tin* 
land a tribunal capable of condemning a man: uncitedV 
unheard, and .unseeni Tbey can- interpose — they must in- 
terpose. Suppose Mr. Elliee had spoken the thing which Evil cfpermitt- 
»a*notj suppose he, as well as the publisher, had. con- fi cc . 
ceived the project of bringing down the vengeance of the 
House .upon, any man whose' politics had before 1 rendered! 
him obnoxious, to the majority 'of. the Members' of Par- 
liament. Nothing more was necessary than that which' 
was done to render a British House of Commons accom- 
plice* of .so villainous a scheme. Surely it js but little to 
demand that the judgment of the Courts should put it out" 
of the power of any set of men in this' kingdom to be 
guilty of such a horrible iniquity. If they do not interfere 
the seal will be put upon a practice not tolerated in any 
nation on the face of the globe. I do not say that there 
are not arbitrary imprisonments without hearing ; but I 
do say, that an imprisonment pronounced by a tribunal 
calling itself a Court, which the accused never saw or. 
beard of till be was dragged to punishment, is not in con- 
formity to Jhe usage of any people, savage or civil. A 
decree of a Sultan may put a man to death, but that is not' 
a Court of Justice ; that is not a. tribunal adjudging- a. 
matter ; it ia an. act of violence ; and indeed the process . 
by which. I was informed of the accusation, thet judgment,; 
**><J the punishment, at tfee same moment, and by thai 
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now a e iB gt r. itlihewodiif crerhttfAaf in ■Cbwrttttf 
country : it ja like MttuVg hot Uw QBstNnfwswffc makes' 
the door-hxpcr of the Seraglio the bearer of the mandate 
aadofthel>o*>ttimg. Iftbw it to be borne, no ua if 
swfe foe a» instant : any man may be torn from bit bed} 
Ae Judges might he dragged from the bench; our 
liberties, and doubtless our li?es, would be at the disposal 
of an; Member of the Houte of Commons who might 
choose to tcU a falsehood. The decision of the Judges/ 
baeksxlby the opinion of aHEogfewd, would atop the pro- 
gfessef this frightful usurpation: a. single word would be 
enough. Otherwise it win be hereafter allowed that en 
KngliahtBan. mir be tried and condemned before' he has 
beard he U' accused. I never was accused — I never was 
, judged— the news of the accusation and of the judgment 
did roach roc, bet not the accusation, and judgment tbein- 
, scares.. And when did the hows reach me? Only at the, 
same moment with the- order, for my iustant poimhmeflt, 
I will venture to say, that the Judges newer heard of, merer 
contemplated, the possibility of such a case. Bred up in 
the principles of British jurisprudence, and accustomed to 
the most wble of all spectacles, a British Court of Justice, 
they will hardly beiiew that I have been talking of the 
country whose juat laws— the perfection of reason and 
bamanity— they have been called epon to administer. 



SECTION V. 



TUB HOUSE or COMMONS MAY DETAIN' IK CUSTODY OP VflEIS 
SBBJBAirr AT AIMS FOB TUB FUKPOSB OF FtTtfRS HBAB1N8,' 
HUT CANNOT PASS 'SENTINCB. OF IMFIUeONIlIHT. 

Bur after the review of this unjust and unheard-of judg- 
ment -of a guilt never proved, 1 may say never examined 
into for a moment, it remains next to see to what this 
judgment subjected a freeman of England. Was it *■ 
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tannM by iktMnd'cf bimI^t ! Wm k a nprittMd? Ww 
it . «■ cwuntnat trt the only custody provided by Uut 
eoostisatkm for vindicating the authority cf this High 
Court 'of the Lower House of Parliament? It tu imnri* 
sonment, indefinite imprisonment, in » eouimoo gaol I 
ww sitting in the boose of a friend, when a man same h» ^u«u*i 
mewHh a piece of paper, and told me I must come to i mpt Uoned 
prison, I onenedtho paper, and focndwfaat purported to ^pHy. 
be theeepy of certain resolutions passed by the represen. 
tatives of the people of England, one »t wbteo resolutions 
its ted that they had chosen to* send me, one of their eon. 
ttituents, to gaol. I asked the bearer whorbe wns : he KM | 

me he was & messenger of theHouseef Cenwaom. Wat 
fc* Serjeant-at-Arms? Mo. Wua he Ikflinty*8eiiea»t.atr 
Art™? M«i butfte actod aawck' I then told that ma* 
that I never had beard a word cf> the aceussnsoa against 
mebefereinanyformaJway; mattSnadpasaedinayali. 
senee; that every step > taketfwosiilegB* ; that theSnoakei of 
the House dfCenwnonicimhJilot fcme-iudu warrant j tut* 
I should not obey it ; an* Uiat if he pr«e«deAt»e»ec»te it, 
he must proceed at his fori! ; I Would yield to nothing bet 
forte. The door-keeper caled in two other doac-keepew, 
arrested me forcibly, and I wua- conveyed tet-eibjy by b» 
tw* aMistahM to His Majesty** gaol- cf> Newgate. There 
hare I lain beWrfen seven nod eight weeks and too** aha* 
I lie as many months, unless the Judges interfere to say 
that no Englishman can be condemned by any tribunal 
uncited and unheard. Can the House of Commons im- 
prison the people of England at their pleasure tor an 
alleged breach of their prrriteges, They eannot^-Wbat ! 
*Be J pretend to require «« keeper of Hi* Majesty's gaol 
of Newgate to keep an ln(fushman m their custody ! -Who 
are these persons that i«mimand tl»ft Kms/» ofteers. Are 
they magistrates i have they the power to administer an ^^ 

oatbr Can tlfieyseal one 'of -theirdMcumenta or orders-'? mmmmKt 
They can do nothing" of the kind. ' Stmposing that ihottki awtenca to 
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occur which often has occurred, that' the Sovereign aii'd 
***** the Parliament of the Commons took adifterent jkw of 



the politics of the day ; and the Government of the country 
should not be (where it ought never to fane been) in 
<h e House of Commons, would eojof ihc King's officers/ 
would any of the officer* acting under the King's shpriirs, 
obey such a mandate as this? It is only upon the pre- 
sumption that the military may, in a final resort, he called 
out to aid the execution of such a warrant, that any body 
obeys it. But that the military should be at the command 
of the House of Commons, supposes a state of actual 
(rebellion of the Commons against the Tung. All the 
power* entrusted to the executive for the purposes of good 
government, may and must be called into activity to aid! 
the Courts of Justice, proBOUaciqg the decrees of the 
law ; but the House of Commons is not a court of justice! 
The House of Commons, as Mr. Burke said of it, " wa» 
" supposed originally Ut be no pari qf the standing Govern* 
** mart of this cotaUry. It was considered as a cantroii 
■*» issuing immediately from the people, and speedily to be 
'.' resolved into the mass whence it came."* All courts of 
justice must be for the sake of preserving peace and sub- 
ordination, and as a control upon the whole of die nation. 
Not so the House of Commons, f It vnjs not instituted,'' 
soys the same writer, " to be a control uponthe people, at 
f of late it hs» been taught by a doctrine of the most per- 
" nicious tendency. It was designed as a control for the 
"people. Other institution* have been formed for the pnr- 
^posc of checking popular excesses; and they ^re, lap- 
11 prebend, fully adequate to their object; ■ If not, the; 
" ought to he made so. The House of Commons, as it was 
f never intended for the support of peace and aubordinu- 
" tion, is miserably appointed for that service, having no 
" stronger weapon than it* mace, and no better officer 
« than its Serjeant-at-Arms, which it can command of its 
* own proper authority."-! 

• Tuooghts on the Present Discontents, 1 IfeM, 
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So P»r-Mr.:BuTko ;.bn* if the, keepers of hit Majwty'f if it can, it 
^liwoi.if tbccotooMiDdcrtof IwMajwtyVfocce.. are La ^£%%£? 
husk the or dsr» of the House of Commons, it ia. not toe tive power of 
Bane- alane which is. the weapon of that assembly ; it ia 
not theSefgeantat Arms »kne.whiteh it commaoda "of 
irtpioperauthority." Jfo ;jj it wields the whde force of» 
irtjtghty empire, And.its "proper authority" is an .author 
■»\tj- which .knows n» bound*, and commands and enforce* 
the aubmH^on of the King's . subjecu-r-no . louger th« 
Xing'* wd^eeti, but the subject* of their servants. IfthU 
U. to prevail, we are stamped with the curse. of Cain;. 
Vie are the lend tervuium indeed. I need scarcely hint 
thaf the constituents formerly paid their representative*. 
By the 16th Edward II. Knights of the Shires were paid 
toor shiUinga a dap ,. and .Burgesses two. sbilli ngi ; and the 
writ* enforcing payments of wages-were coeval wtth T the 
write of iittnmons for. electing Knights, Burgesses? and 
Citizen*.** We have notice. of them the 491h of Henry ( 
Jil. : The burden of payment made some place* petition ^^v'S, 
not to aend member* ; and I , am Mue that if it bwlever but not to hn. 
«tajed into die headi^c/.tha.CwpwPoa ift. thfae; : day»» P ri, « 1,1 »* ,n ' 
thaUhcy paid their .deputies not i to. shield; frcaoc the pre-i 
rcgative.lwit to Jmpriaoc,, th'oae who appointed them, riB 
that case thay weald all have resolved to two their woaej 
la better account . ..': > • . '.'■■* 

■ .• inc. abettors of Parliamentary privilege ;«pjoU, Twoee- precedent* of 
■denUfor their imprisonment of the people. In the same ^"^g * 
way King James I- quoted precedent foe inrorisaningitbe 
«Temhers.«f the House, of Commons; and the: author* of 
-the Parliamentary: History observe. " That; the. imprison - 
mentof the Commoners, honewr unjiMUnaMe, in .itself, 
-w«a no unprecedented stretch of royal authority ;" to this 
Mr. Hatsell observe** with becoming spirit, " how much 
-tb£n,arejveat.tti9 moment obliged to -those great men, 
Jtfr.Pjm* Mr. JUallory, Sir John EiUot, Sir Dudley Digge* 
Sir Edw. Coke, and Mr. Selden, for nutting. a atop to 

• Prjiuir, aUUleg. JPw., Wriu»p.,*«. ;■ ? 
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then p«cedenta; and when thU arguhuMt drawn ton 
precedent! wea urged against them by the bane and town? 
tag flitltRA of theae daya,th*y senaibly replied, " MM 
the qtmtioo, whether One nbcruee :are old <* aim.} 
whether by tbe Kinfl/earant, or by preactinaipn, it m wt* 
material. 'If I am ran of my tide, it u mmeatriei ** 
me whether I dun by descent- or ptirebw." -Or," 
odd* Mr. Hateen, " m tkerane thought it expveued by » 
noble writer of Um preterit oge,« * If liberty were but a 
day old, tbe English vwM bare joat a* goad aright W> 
dshn and to pretem it, at if it had been handed doam 
to (baa from mny agee.'"f lfiacn were tbe aenttnaenbi 
of the author of the Parliamentary test-book, aurtly it 
may be permitted for tba people of Sngfamd to say m 
inach for their privileges*! he hn eaid *ar the pririleajn 
•at Par Moment. Whet* the principles of consum sense 
and common justice are to decide the qwemtion, ottv elsiaa 
is made oat. We Mtd not precedent* any mere An 
Cot*, Seidell, Mot, and Paw, wanted precedents : nay, 
note; We may, a* they did, demand the echnawladgtasut 
nf abnnt founded in htaannmatutn nganut attain pnMa> 
dewsthatin£e*«iiyaeta admooe. It i» no gran eSbrt 
for Mr. HatwB to write, aaabawa cpartad. " ftw eto the 
nnninna of Japartod tyranny ^ it it rery easy to be a 
patriot on tbe business of 900 years ago ft but it- 



nhtmoR of Afferent tinn«/hahaly to point not wbewafc 
re*ldaog*r™ds»-ai»4,*B«*(adofeii4iif tbeapechTsof 
ant nrihrtaaatn Anjauja, neraJy to: aaBuainthen.wtn jf> 
nondny front the scene, it a our duty to dehn tin hheo- 
aan.nf tbt nation, against thon who have mocetdedto 
mi the power, haw to tnoM than aha -power,, flameriypnw- 
tested by the Grown, ttohing to at tam pain g- ■ tto taihg 
t* dang emu, aa pWcadanu, tothoM who haw adopted 



• Fenian Letters, Letter 5S. 

t Precedents, vat. i> chip. iii. p. ISf . 
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their <nro rights.* The .collection of precedent! for privi- 
lege made by Mr. Selden for the Lordi in ihr ^Parliament 
•f 1631, flntiet them about enlarging their privilege!, «q 
that, u Lord Hale «ays,f " there vu little wanting bat 
they bad gotten it to be a settled court by petition to > 

themselves in all cam, a* well civil as criminal." The 
Commons may think they have done a great deal by cot- 
leeting, smceQueen Elizabeth's time, some forty instances 
in which tbey save interfered as punisher* of their fellow- 
subjects. for (peaking and writing against themselves. 
Wonderful antiquity ! they can actually go back as far as 
the reign of Queen Elisabeth to show that they have had 
the liberty of depriving »s of our liberties. But our pre- ^ ep tnssaMa 
cedents are rather ■older than theirs. The liberties of of the peopt* 
.Britons are written upon the first page of osjr history; utan the prrri< 
tbey are traceable up to the first moment that we catch o {g^£ 
-glimpse of our rode forefathers, 

" When wild in woods tie noble savage ran. 

•And are these liberties to he resigned to those who excuse 
tfeeir cruelties upon the ground that they are not the in- 
veMtors, but snerely the bumble copyists of certain, prede- 
csasOEBwh» flourished .iwxoe two hundred years agoi 
■ .BVeocosrid we gs no further back than Magna Chart*, 
we Bright, it may be supposed, contend with the privi- 
leges of the House of Sonunons in point of antiquity ; 
hat the liberties of Englishmen date still farther back, 
und there is every «**ou to believe- that the provisions of 
the Crest Charter were but the assemblage? into • short 
node of certain rights, sometimes suppressed, but always 
supposed inherent in the whole body of English freemen. 
In fsol, the words, or the exact substance of -the words, 
pf th« Great Charter, the "Nulkui&cr torn," are to be 
found in the-laws-of other nortbero nations, end partic*. 
teily-ef th* Swedss of ttusday; and this ireedom frosn 
it was not a liberal grant of the Barons, for 



* Sir F. Bsrgttfs Letter. 
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the sake of engaging the people to assist them against 
Xing John; it ™ only a recognition of rights long 
'claimed, and formerly enjoyed. But we go further back 
than any records of our known ancestors: the principle* 
for which we contend are deep laid in human nature her* 
■elf, and are not to be set aside by any precedents. Chief 
Justice Vaughan declares " precedents are useful to de- 
cide questions ; but in such cases as depend upon funda- 
mental principle™, from which demonstrations may be 
-made, millions of precedents are to no purpose."* 
Mptttatliaaf It secms ' however, that the abettors of House of Com - 
tS"sT b? f tnons ' F i? '' e S«» declare that the *' legem terra?' of Magna 
priribfje. : "■ Charts includes that law by which they imprison their 
fellow-subjects, without any trial whatever. In that case, 
"-Magna Charta" merely established that tenure which 
. Sir Edward Coke said '• he. eotdd not find in all LUtleion't 
namely, that « freeman should be a tenant-at-wiU for hit, 
liberty.'t- . Sj r Edward Coke said^ this when he opposed the 
doctrine of the Attorney-General, respecting the power 
of preventing bail being lodged in the Crown, in a con* 
Terence between the two Houses of Parliament, on the 
'question of the Petition of Right.f The Parliamentarians, 
at the sametime that they claimtheir power of imprison* 
inent, claim the prevention of bail, and would thus make 
"Us tenants-at-wiu for our liberties. ' '' 

. It is generally supposed that Magna Charta waB a point 
gained by ■ the Barons, -, for themselves and the people, 
against the Crown ; but if the Charter said nothing more 
iban tbat no freeman should beput to death, orimprison* 
«d, except with the judgment of his Peers, or twriort 
the judgment of bis Peers, I 'see nothing gained by that 
statute. If the - lex tern?' of Magna Charta Included a 
usage by which an English freeman might be condemned 
to imprisonment, without citing, hearing-, or seeing Miin, 
tor, indeed, without any form at 'au,' by the -House' A 
Commons, why then I say mat the Commons must hfcft 

* Vwgnsn's Rep. *U9 ■- . f tiii. Part.. Hist. «. 
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been entirely supreme and sovereign in the days of 'King 
John; and instead of making a law to protect the Com- 
mons against the King, the fair and necessary proceeding 
would have been to protect the King against the Com- 
mons. 

Our present Parliamentarians, who have made the 
alight mistake as to the meaning of the word yuettion in 
the Bill of Rights, are not likely to know much more 
about the origin of Parliament than Lord Hale, who says 
of it — " .When Parliament began, or in What right, or in 
" what form, is an inquiry impossible to be clearly disco- 
" vered."* That the Commons sat with the Lords at any 
time, and so might have applied to themselves any Parlia- 
mentary privileges, or any Parliamentary law, provided for 
by the lex terra of the Great Charter, can never be proved. 
Mr. Prynnef positively denies the fact; and no modern 
researches have traced the summoning of the Commons 
representatives higher up than the 49th of Henry III. 
George Rose, Esq-, Keeper of the Records in the Treasury House of Cora- 
of the Court of the Receipt of the Exchequer, reporting 3erive*di3r* 
to a Select committee of the House of Commons, in 1800; privileges from 
■aid; " I have certainly not been able to find in the ] 
" records the slightest foundation for an opinion that there 
" was an election of Representatives of the Commons ear- 
" her than the 49th of Henry III. excepting the entry re- 
" specting the Borough of St. Albans, so often referred to 
" by ancient writers"! Now, as to the Borough of St. Al- 
bans, it may be presumed that the burgesses did not 
claim as a borough merely, but as from a town held in 
chief (mm the King. This, at least, is the explanation of 
a late very intelligent writer.^ The Committee of Privi- 
leges, in 1810, determined with great gravity, that the' 

* Hargr»e> Preface, p. 85. f Aniraad. on iv. Inst., pp. S, 9, 10. 

t Report of Select Committee, 11th July, lflixi, lilt, p. 44. 

f See Letters of Publico!*. The point, however, is much di*. 
pnted. — The Commons came to the parliament perhaps, hot not' 
upon soy representative syst em ^a nd certainly not to imprison the 
People. 
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privilege* of the House were mcWcd in tlie lex terra of 
Magna Charta, and the worthy gentleman who moved fire 
my commitment, wNfa equal gravity quoted the opinion 
of that Committee ai conclusive of the right to imprison 
me, although Magna Charta says, no hah shall be impri- 
soned BUT BV THE JUDGMENT OF HIS PEBBS, OR BT THE LAW 

of the land. The disjunctive copulative has created m 
much difficulty, that many persons have substituted «/ for 
vtl ; and Sir E. Coke seema to be of that opinion, for he 
observes, that " in the 4th chap. 25th Ed. HI. Per legem 
" terra imports no more than a trial by due process and writ 
" origmak at common law, which cannot be without a 
" J U! 7 > therefore, ' Per judicium paritim et per legem UmV 
" signify the same privilege unto the people."* LortLHale 
says that the lex terra principally intends the common 
law-f The Judges in the case of Bridgeman and Holt 
were of a contrary opinion ; they said the lex terra " re- 
fers to such case* as are not triable "per Judicium pamm."% 
But even were this notion correct, mine is a ease triable 
"per judicium parium," and therefore should not be left to 
any other law. 

We may hear Mr. Selden, who cannot be said to have 
shrunk from the assertion of any privileges fairly belong- 
ing to the Commons' House. In his argument for Sir 
Ed. Hampden, § he speaks thus :— "The law saith ex- 
" pressly no freeman shall be imprisoned without due pro- 
"cess of law. Out of the very body of this Act of Parlia- 
" ment, besides the explanation of other statutes, it appears 
" nuihis liber homo capiaiur vtl imprhoneiur nut per legem 
"terra. My Lords, 1 know these words, kgemferra, do leave 
" the question where it was, if the interpretation of the 
■ " statute were not ; but I think, under your Lordships* fa- 
" vour,that it must be intended by due course of law, either 
"by presentment or indictment." And Mr. Selden goes 
on to give some excellent reasons for this opinion, one of 
which appears conclusive. It is from, the i%d of Eliza - 

• tlnst.fol.W. t Hint Com. law, p. 53. 

1 Show er Pari. Caws, p. lti. f Opp. iii. 1918. 
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bath. "The hill recitetb," he nays, " that diverse per- 
"aon*, without any writ or presentment, were cut into 
" prison, &c. that it might be enacted that it should not be 
" done hereafter: the answer there it, that 'tftisu onarti- 
" cle of the Great Charter,' this should be granted, so that 
" it seems the statute is not taken to be an explanation of 
"that of Magna Charts, but the very words of the 
" statute of Magna Charta.** Mr. Selden saw in his day 
■eme imprisonments without trial by jury, and not by 
presentment or indictment; but we hare no grounds for 
thinking that he approved of this being done by the Par- 
liament any more than by the King. We know to the 
contrary ; his opinion of Parliamentary privileges bat 
been before recorded. 

Whether, then, the lex terra of Magna Charta princi- 
pally intend* the Common Law, or whether it includes 
other modes of proceeding, such as in the Civil or Admi- 
ralty Law Courts, still there ia no shadow of evidence that it 
can possibly allude to any usages of the Commons' House 
of Parliament; and if it does not allude to them, it 
seems absurd to say, that because the forms and practices 
of the Court of Parliament, that is, of the Barons' Parlia- 
ment, are included in the lex terra; of the Charter, 
pari ration?, any subsequent portion of the Parlrernent 
afterwards added, must come, within the meaning of the 
phrase, and have its usage equally sanctioned by that sta- 
tute, although the statute was passed before the existence 
of that portion of the Legislature. 

If the Commons had possessed this power, is it proba- 
ble, is it hardly possible, that they should hate never ex- 
ercised it until the reign of Elizabeth? If this power be 
part of the law and custom of Parliament, and included in 
the ler terra, thtn the definitions of custom and of lex terra i^ lerra ma tt 
are all wrong. To make a thing custom, it is necessary becontioDea 
that the memory of man runneth not to the contrary ; 
and' by memory is meant legal memory, which begins, I 

* See a confirmation of this opinion in another part of Seidell's 
works, app. iii, 1955. 

i ,,, .Google 



84 

believe, with the reign of Richard I. The Judges, in 
Bridgeman and Holt, said, that " to make it the fee terra, 
there must be ancient and continued usage."* But had 
the Commons any ancient and continued usage of impri- 
soning ? They seem to hare been better employed in- 
the early limes. In 36 Edward III. the Commons peti- 
tioned, " that such as are imprisoned without due process 
<if law, may be delivered"t In the 2d Henry IV. they 
petitioned, " that no person be arrested or imprisoned 
contrary to the form of the Great Charter." The answer 
was " the statutes and common laws shall be kept." 

It is not to be believed, but that if so great a power a* 
that of imprisoning belonged to either House ef Parlia- 
ment separately, ami especially to the lower House, no 
exception should be made in favour of such a power by 
Nottihw said of al> ^ *^ tne man y statutes confirming Magna Charta. I 
such privilege need not quote the statutes more particularly decreeing J 
14 any statute. ^ necessity of adhering to the Great Charter. The 35th 
of Edward I. c. 2, will be sufficient. " If any judgment 
" be given from henceforth contrary to the points of the 
" charter aforesaid by the justices, or by any other ministers 
" that hold plea before them, against the points of the 
" charter, it shall be undone, and bolden for nought.". The 
38th Edw. III. before quoted, which insures to every 
Englishman the right of being brought in to answer by due 
process of law, before he is imprisoned, cannot have left 
his . liberty at the disposal of a member of a House of 
Commons, who might include bis arbitrary decrees in the 
due process of law. Lord Coke, before he. began lo mag- 
nify parliamentary privilege, laid it down that " due 
"process of law was a warrant or mittimus, under hand and 
" seal."!) What mittimus is ever issued, what seal is ever 
put to any paper, either for the bringing in or carrying 
out of a prisoner attached by the House of Commons ? 
Lord Coke says, " No man can be arrested or imprisoned 
" contrary to the form of the Great Charter."|| And in 
* Shower. Pari, cues, if 4. t Cotton's Abridg. 393, ft). 410. 
t See 5Ed-.ni. cap, 9; S5Ed.HI. s.5,c.4; SB Ed. III. e. 3; 
it Ed. III. c. 3. i t lust. St. | 1 Inst. sec. iil . 
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another place, " No person is to be imprisoned, but as 
"-the law directs, either by command or order of a Court 
" of Record, or by law warrant, by which one may be de 
"tained lawfully to answer the law."* And so acute were 
the sensations of that great lawyer with respect to liberty, 
that he declares,! " a man in prison is dead i n law, be is homo 
" mortttus, lost to society, himself, his family, bis friends; 
*' and that a man indefinitely imprisoned is a man in 
" bell." J How far Lord Coke was justified in calling the 
House of Commons a court of record, is, I think, now 
clearly understood ; and with the veneration felt by that 
great man for Magna Charta, it is impassible tbat be 
should have been able to reconcile the summary proceed- 
ings of the House of Commons with the declaration of 
that statute, " that no man shall be put to his law on the 
" bare suggestion of another, but only by lawful witnesses." 
In fact, it has been shown how poor, or rather, bow nuga- 
tory were his excuses to defend the proceedings of the 
Commons against Floyd, in 1621, which are the 'first of 
the kind. 

What the House .of Commons -could do, by the .only 
officer whom it could command of its proper authority, could commit 
the Serjeant-at-Arms, was permitted to be done ; but that £ Bl ^ t d a y ,° f 
not always, nor without a struggle. Persons offending the Aims— unfiling 
House, by obstructions to their members and proceedings, 
were dealt with by that officer ; hut it has been already i 

seen how great were the difficulties with which the House 
had to contend even in liberating their own imprisoned 
members ; and if they could not liberate them easily, it is 
not very likely they could easily imprison others. Their 
Serjeant-at-Arms appears to have bad some means of ' 
keeping in custody for examination ; and the King's prisons 
might have been employed for such custody; but that. the 
House of Commons alone passed judgment of imprisonment 
without reference to the King or Lords, I find no trace of 



* t Inst. 4. t 3 Inst. 209. 
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in any early time*. Lord Coke, in the 34 fort.* seems to 
Precedents— m 7> ^ Ml aB order B * ade °T lhe HoOse of Commons or 
■II different House of Peer* does not bind the liberty of the subject. 
The first bint that I bra been able te discover of the 
House upholding its dignity by a commitment was that of 
one Trwnens, in 1539, for some contemptuous words ; 
bat be was only brought to the bar, and put into the cus- 
tody of the Serjeant. Bren so late as 1 . James L, 1603, 
when Bryan Tasb, a yeoman of the King's guard, and 
doorkeeper of- the lobby of the Lords, stepped Sir Herbert 
Croft and others, saying-, " Goodman burgts*, you, tome net 
i&e? the. question moved, says Petyt in his Jtfisreftwwo 
P*rliamentari*,t in this case was, " whether the Honae 
" itself should proceed to punish, or address themselves to 
* the proper officer, the Lord Chamberlain, Captain of the 
"Guard, fee., and so was left for this day." The case was 
left U> the Committee of Returns' and Privilege*, and 
being- reminded he was the King's servant, they lot him 
off with paying bis fees. 

The early cases of contempt which may be found in 
Mr. Hateell, from page 19ft to 197 of bis first volume 
which, by the way, show that the persons complained of 
were at! heard at the bar, wot sent to gaol, and sentenced 
m their absence — aH are an evidence of the exceeding 
caution with which the House proceeded. 
The famous case of Ferrers, on wbioh so mods reliance 
- has been laid, is not a case in point The sheriffs who 
arrested him were committed, not for the arrest, but for 
not liberating the member ; and the calling in of the Lords 
to that proceeding shows the utter incompetence of the 
Commons, of their proper authority, to keep an English- 
, man in prison during their pleasure. The punishment of 
those who detained Ferrers seems also- to hare seen in 
good part hi consequence of bia being a servant of the 
King, and all the doctrine laid down on that occasion 
applies to the High Court of Parliament, not to the House 



* *?.. t Edit, 1680, pp. 96, 97. 



Google 



*7 

of Commons singly. Y<t, after all, Sir 0. Bridgeman, is 
tie judgment on Benyon v. Evelyn, quotes an old opinion, 
abet Ferrers ought not to bare privilege of Parliament, 
and that it we* allowed minus juste. The. question was 
carried by only fourteen Voices.* It waa not until the 
4tb of Henry VIII, cap. 8, that an act was passed for tbe 
protection of members, whilst, on duty in Parliament; and 
this occurred after toe imprisonment of Strode under very 
aggravating circumstances. Ferrers'* case occurred in 
IMS, tbe 34th of Henry VHI. Two years afterwards the 
House of Commons suffered one of .its members to remain 
in prison two months after the commencement of tbe 
session. This was tbe before-mentioned case of Trewyn- 
nard. In Hall's case, before, stated, which was a mixed 
offence, affecting the Queen as well as tbe Commons, the > 
proceeding ia allowed by Mr. Hatsell to be new and exlrv 
ardinary.-f Petyt relates % that Hall told tbe House their 
deeds were deeds of darkness, " opera Itnebrarum," and 
strongly reproached the Speaker and several individual 
members. But whatever. Hall wrote, and however be was 
punished, we must recollect that it has been lately allowed 
that bis sentence was against law; and we must also re* 
collect that Hall was a member ; and if the- House chose 
to imprison those of their own body, absurd and arbitrary 
as such a proceeding may be, it is still no precedent for 
imprisoning for libel those not of their body. We should 
besides remark, that Mr. Norton, the member who com- 
plained of the libel in this case, prayed, " that Hall might 
" be called to this House to antwer, and tbe matter further » 

* to be duly examined, as the weight thereof, in the due 
f consideration of the gravity and wisdom of this House, ^^ - 
" and of the authority, state, and liberty of the same, re- Commons have 
" quireth."§ The Commons fined Hall. They have aban- JJatwer™ 1 ! 
doned fining ; and we have now a dictum of Lord Mans- I 
field, that they cannot fine.", Perhaps the queries of 

* HEssi, p,*6. t HatseH, vol.1, p. 65. 

J Petyt. Pari. Prw. g. ft).. f Ibid. | Burr, 1336. 
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King Jama L, in Floyd's caie, begat some suspicions iu 
the minds of the abettors of privilege, and taught them 
that the 'House of Commons was not a court, nor could 
register a fine. In Hall's time, the House imprisoned for 
a time certain; thai practice has also been dropt ; but 
can any other reason be given for abandoning that power, 
than that it evidently belongs to a court of justice, and 
that it is a -punishment f whereas detention for custody 
whilst something is doing, or until something is done, is 
all that the Commons' House can fairly pretend to. If the 
House of Commons has dropped fining and parading 
, offenders on horseback, and forcing to kneel, how comes 
it to retain the power of imprisonment during pleasure ? 
A little reflection wilt show the absurdity of such a power 
being -lodged in their hands after the smaller punishments 
have been given up as too much like the award of a court 
of justice. Tbe House at present confine themselves to 
imprisonment only as long as their session lasts; but what 
a court of justice is that whose punishments are measured, 
not by the enormity of a crime, but by the time of year 
at which it is committed ? My libels against Honourable 
House will henceforth be in season only in the spring, 
and come in 



It is curious to observe tbe way in which the parliament- 
arians of Charles's time escaped tbe words of the statute* 
so as to cut off the claims of their prisoners to the benefit 
of. Magna Chart* and the confirmatory statutes : they did 
Commons said this by saying they were " of the King's Council." Judge 
the^KWs Jenkips, rehearsing tbe 95th of Edward III., cap. 4, says* 

Council. " No man shall be imprisoned by the King or his council, 

" unless it be by indictment or presentment of bis good 
" and lawful neighbours, where such deeds be done in doe 
" manner, or by processe made by writ origin all at the 
" common law This statute rehearses Magna Charts, p. 29, 
*' and expounds fee feme, the law of tbeknd there mention - 
" ed : this law binds all men; and the House of Commons 
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f (for they -say they are of the King's Council) in aO 
" points, but only against the disturber! of the Parliament ; 
" and therefore the imprisonment of several persons who 
" are not their members, and for no disturbance to their 
" members, is utterly against the law .-of the land, and the no i imprison 
" franchise of the freemen of this realme."* summarily. 

- No doubt whatever can be entertained but that the no- 
tion, that the Commons' House of Parliament had an unques- 
tionable right to imprison, not for examination, but for 
judgment, those not members of their body, grew up solely 
during the struggles between the King and the Parliament. 
It stands >to reason, that if the personal privilege of their 
members was not secured by statute, until the 1st of 
James 1. there could be no general recognition at that 
time of iheir power to imprison the subject for deeds past. 
They kept the Warden of the Fleet in the Tower only be- 
cause he would not release Sir Thomas Shirley, and were 
obliged to call in the King to help them even in that case. 
As for the Tower being called " the prison proper to the 
House," in Hall's case, which- 1 find some stress laid on, 
it could surdy mean nothing more, than that the Serjeant 
at Arms was permitted to use it as his lock-up house, 
until he produced the person ordered to tbe bar. : But if 
we find no instances of this " prison proper to tbe House," 
being used as a prison upon judgment of others, not their 
members, a phrase of that kind, used by a member too, 
is hardly strong enough to beat down Magna Charts, and 
its thirty-two confirmatory statutes. 

Imprisonment of -the King's subjects by the lower imprisonment 
House is an undoubted remnant of the rebellion. It was £* ™*£ "/ 
questioned after the, restoration, at the first convenient Remnant of 
opportunity, when the long Parliament of Charles II. be- 
gan to imitate their famous predecessors. In June, 1675, 
Sergeant Pemberton; and three other counsel, 1 who had 
pleaded for Sir J. Fagg, against Mr. Dalmahoy, at the 
bar of the Lords, in violation of what the Commons called 
their privileges, + were committed, as also was Sir John 



* Jenkins' Opp. pp. 139, 1*0. . t Hargrave Preface, p. 13H. i 
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Fagg for answering the appeal, A release of Sir John 
Fagg was effected by the Lords, who tried to arrest Top- 
han*, the Sergeant -at- Arms, and ordered the Clerk of the 
Crown to make out writs of alias Mabca* Corpus, for Pem- 
berton and the counsel. The Lord* also sent a notice to 
the Commons, which pointed at the order of commitment, 
and other orders of the Commons, " as a transcendent in- 
" oitun 0/ lie rig/us and liberty of the subject, and against 
" Magna Charts, and the Petition of Right, and many of 
" the laws which have provided that no freeman shall be 
" imprisoned, or otherwise restrained of his liberty, than by 
" due process of law : this tends to the subversion of the 
" government of this kingdom, and to the. introduction of 
" arbitrariness and disorder."* And then followed the tri- 
umphant roll of Parliament -before quoted, the 1st of 
Henry IV., of which, that it might be the more terrifying, 
they showed the original, sent for from the Tower on 
purpose. 

The answer of the Commons is instructive, and will, I 
think, be a little alarming to the stoutest parliamentarian 
who may chance to practise in the courts. They said, 
" it was a matter much below the expectation of the Com- 
mons, that the subject held up by the Lords with such 
show of high importance, should prove to be only the 
eommitmatt of four lawyers for a manifest breach of privi- 
lege, "t Only four lawyers ! ! Why, good heavens, how 
many lawyers were there in those days that the Commons 
thought they might imprison them by fours at a time, 
without exciting a single complaint ! 

I do think, that even in these days, when lawyers are 
more plenty, and privilege is more powerful, the impri- 
sonment of four lawyers would make the neighbouring 
chamber too hot to hold them. liut the lawyers were 
even with the Commons of those days, and seldom let 
slip an opportunity of showing what they thought of their 

* Hargrove's Preface, ere. p. cxU. and 6 Howell's State Trials, 
H5S. 
1 Hargrm'i Preface, tie. p. 143. 
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privileges, and of their pretensions to be the High Cottrt? 
of Parliament, which was a phrase even then applied 
singly to tbe Home of Commons. Mr. Pollexfen, hap- 
pening to be pleading before the Chief Justice in the 1st 
of James II., made use of the phrase, " The Court of 
Parliament." The Chief Justice said, " Cottrt do you call 
it T Can the] order of thb House justify the scandalous, 
ihfataout, and jlagitiotu Hbcl*"* The greater part of the 
Bench took part with the people against the commitments 
in 1680 before -mentioned : and if tbe names of Scroggs 
and Jefferies will not add very great respectability to any 
opinion, it should be recollected that the same line was 
adopted after the Revolution by Pemberton and Holt 
The latter truly great man, and one of that sort of cha- 
racter to which none hut a country like England, as she . 
then was, can give birth, boldly declared that the impri- 
sonment of the Aylesbury men by the Commons was 
''not such an imprisonment as the freemen of England 
" ought to be bound by ; and that it did highly concern tbe 
" people of England not to be bound' by a declaration of 
" the House of Commons in a matter that before was law- 
*' ful,"t Although the Aylesbury men were not discharged By Lord Holt, 
because the eleven other judges were against Lord Holt, yet 
his opinion finally prevailed, and it was settled that the 
House could not imprison for bringing an action against a 
returning officer. But if one man thus standing manfully 
forward, as Lord Ellenborough called it, can abridge the 
cases in which the House can imprison, there is no reason 
why the Courts of Law should not by manfully interposing, 
whenever applied to, say where and where not so danger- 
ous a discretion shall be exercised. It may be little to tbe 
purpose to repeat here tbe famous speech made by Lord 
Holt to the Speaker, who advanced into the Court of 
King's Bench to stop the proceedings ; but one word I 
may presume to say — namely, that our language is much 



■ t Shower's Reports, Rex v. William;, p. 471. 

t xiv. Howell's State Trials, p. 85?. 
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more delicate now than it was in the reign of Queen 
Anne. Lord Holt's address to tbe Speaker has always 
been quoted as perfectly well adapted to his high station, 
and as becoming the occasion. If, then, a Chief Justice 
might talk of the Speaker's belly, one might have thought 
that an anonymous writer might have alluded to the mem- 
bers' ears ; and yet it was that allusion which was, more 
particularly than any other passage in this pamphlet, of- 
fensive to the Honourable House. 

It seems that Lord Holt made no question of the power 
of the House to commit ; but he qualified this admission 
when he said, " the House were possessed of a power to 
vindicate themselves;"* and he moreover said, ' they might 
'commit any man for offering an affront to a member,' 
which must, aaid Lord Eltenborough, be understood of an 
affront to a member as such. Lord Holt also said, that 
they might commit for a crime, because they might im- 
peach. This dictum seems to hare deceived Chief Justice 
De Grey, who laid down the same doctrine, not seeing 
that nothing could be more inconsequential than to say, 
because tbe Commons can accuse for a crime they can 
punish for a crime ; but Lord Ellenborough put this mat- 
ter in the clear point of view, by saying, " This must be 
" intended of a commitment for a crime in order to an im- 
" peachment, otherwise he would admit them to have a ge- 
" neral criminal jurisdiction, which certainly he could not 
" mean to attribute to them." An affront to a member sup- 
poses an actual impediment in tbe way of his parliamen- 
tary duty, and Mr. Justice Fomer.f commenting on Lord 
Holt's opinion, limits his admission of the right of com- 
mittal, to contempts in the face of ilte court. The words 
are in Wilson's Reports, on Murray's case, but as Lord > 
Raymond does not give the qualifying phrase, J Lord El- 
lenborough was inclined to believe them an interpolation 
of the reporter. I am, however, rather induced to think, 

* 1 Salk. 503. Regina v. Paly. t xiv. East, p. 146. 

± Regina v. Faty. Lord Rayn. 1005. 
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that Mr. Justice Forster may have used them, because Mr, 
Murray's case was a contempt in the face of the Court. 
On the whole, there teems no reason for believing; that 
Lord Holt thought the House invested with any privilege* 
beyond those of a Court of Law, for protecting its own 
proceedings. I am sure that great man could not have 
thought this imprisonment " tuck at the freemen of England 
ought to be bound by." Lord Holt cannot be quoted in 
favour of imprisonment for constructive contempt, when 
" he is known to have said, " Neither House of Parlia- 
" ment, nor both Houses jointly, can dispose of the liberty 
" or property of the subject ; for to this purpose the King 
" must join ; and it is in the necessity of their several 
" concurrences to such acts, that tbe great security of th« 
" liberty of the subject consists."* 

I cannot understand how the privilege of Parliament Privilege of 
can be greater now than it was when the power of impri- ^Jmrtbe* 
sonment at discretion was opposed by the great men greater by lsw 
whose names I have mentioned in the course of this ar- mer iT. 
gument ; and though I am aware that there are some 
modern opinions in favour of this power, yet as no order 
of either House of Parliament can make a law, and as no- 
law has been made giving this power, or recognizing it in 
any way since the days when it was most debated, the 
judgments of the lawyers and the peers of the seventeenth 
century may fairly be set against those of the last century; 
nor, whatever we may think of Mansfield, De Grey, and 
Kenyon, must we allow their authority to settle a point 
debated in many an arduous struggle by men, to say the 
least of them, certainly equal to them. On a constitu- 
tional point, too, the names of Littleton and Chatham, 
and Burke and Dunning, and Wedderburne and Romilly, 
may be allowed to pass for something. 

But whatever may be the opinion of tbe right of the 
Commons to imprison for contempt, it will still, I am con- 
vinced, be agreed that tbe contempt should be strictly a 

* 3 Rayni. lilt. 
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Let us recollect what a celebrated man one* 
Mid, " If we are bigger than any people in tbe world by 
being tried by juriti, let us never exclude tbem."* 

My own bumble opinion is, that all onences, wherever 
committed, nay be punished by tbe verdict of a jury, 
with sufficient speed to answer all the ends of justice — as 
for what is called vindicating the dignity of a court, it is 
senseless jargon, tin worthy a lawyer, bat very welt in the 
montb of a boy-senator. 

Since, however, the keepers of his Majesty's jails have' 
of late years chosen to obey tbe papers of tbe House of 
Commons, and the commanders of bis Majesty's troops' 
have not objected to march at the tail of tbe Sergeant -at-' 
Arms, it remains for me to drop an abstract question 
which will be settled some other way, and to return to' 
my own particular case. 



SECTION VI. 

TUB KB-MBBT IN THIS CASE IS A DISCHARGE 
UPON A WHIT or HABEAS CORPUS. 

It has been seen that I have bean imprisoned for aw of- 
fence clearly not within tbe jurisdiction of the House of 
Commons, even admitting that tbe Bouse can imprison 
for some obstructions. Ithai auobeen seen in what man- 
ner that sentence of imprisonment was passed upon me 
before I was oiled, and when \ knew nothing formally of 
any process going on against me. I have also mentioned 
the circumstances attending my arrest, and shown now: an 
Englishman has been put eat of tbe law, without having 
aa yet bad the least means of procuring a remedy for. so 
grots a violation of bis own rights, and of the laws of bis 
country. 

* Speech of Sir T. Clifford on fining juries. 1 Grey's Debates, 
407. Proceedings, Flower,-&c. p. 80. 



n.oifecobyGoOgle 



94 

It now remains to consider of my claim to that remedy 
which, I assert, the laws hare provided for every man who 
has been so wronged. I am not now deprecating a com- 
ing punishment, I am complaining of a past injustice. 
The laws have put an immediate remedy in the hands of 
(he judges: I demand that remedy. I demand that free- 
dom of which I have been deprived, without being brought 
m to answer by any process of law. 

The decisions of the courts, at least the decisions of 
lawyers who have by no means entertained similar opi- 
nions respecting privilege of Parliament with those of the 
great lawyers of the seventeenth century, are clearly in 

favour of a discharge in such a case. The Judges will _ 

... , ... The question 

bear in mind, that tbey are not caned upon to stultify an it, can the 

Act of Parliament, nor a proceeding in the Court of Ap- "27JJ2* 
peal before the Lords : tbey are only called upon to de- wrong 1 
cide whether the lower House of Parliament, which can- 
not enclose a common without sending the bill through 
fifty stages, and giving a thousand opportunities for delay 
and discussion, shall, whenever it pleases them, and with- 
out any appeal, be able to deprive an Englishman of hi* 
liberty by a single vote. 

The possibility that the House may -do wrong has, I 
believe, been generally admitted ; and there have not 
been wanting instances in which the confession has been 
made by the Parliament Princes themselves. In Murray's 
case, because that gentleman would not be reprimanded 
on his knees, tbey Committed him to close custody in 
Newgate, denied all access to him without their special 
permission, and refused him the use of pen, ink, and pa- |i onie e f c^ 

per. They wished to eo further, it seems, but desired a monshaves- 

.... 7 , , , voweil them- 

coramittee to let them know what precedents there were ; i elves to be 

the committee reported there were none for any further J^^^f 
punishment.* 

The people, of England decided that there were none 
which any honest man would listen to for their having pu- 
nished Murray so far ; for when the House of Commons di- 



* Commons' Journals, 1751, vol. iivi. p. SOS. 
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rected the prosecution of the author, printer, and publisher 
In Murray's of " The Hon. Alexander Murray's case, in an appeal ts 
Reevet's, in the people of Great Britain," &c., the Jury acquitted the 
Stnckdale'a, defendants, on the ground tbat the statement was true. 
Junes decided ^ 

against the The event of Stockdale's prosecution, in 1 788, and that of 

"onT 0tO>m ' Reeves, in 1795, show the different conclusions to which 
impartial men, alter fair trial and discussion, may come, 
in opposition to the precipitate decisions of a heated and 
tumultuous assembly. 

There can be only two-ways by which any relief can 
be granted in a court of law for a man imprisoned ; and 
one of these two remedies he must assuredly have, or 
there is a wrong which a British subject may endure 
without a remedy. " It cannot be well imagined," says 
Hawkins's opi- Mr. Sergeant Hawkins, " that the law, which favours no- 
drew must be " thing more than the liberty of the subject, should give us 
attainable. n a remedy against commitments by the King himself, ap> 
" pearing to be illegal, and yet give us no manner of redresa 
" against a commitment by our fellow -subjects."* That 
redress is provided by law. In April, 1626, the House Of 
Commons resolved, " tbat the writ of habeas corpus can- 
" not be denied, but ought to be granted to every man that 
" is committed or detained in prison, or otherwise restrained 
"by the order of the King, the Privy Council, or any other. 
Resolution of " he praying the,»ame''\ The " any other" must include 
i62fi, in favour tne House of Commons ; and if the writ is gran table, the 
of Habeas discharge must in some cases be grantable ; otherwise the 

right would be altogether null and void in effect., I know 
that there, are respectable opinions, which go the length 
of asserting, that in no case can this Court discharge a per- 
son committed by either House of Parliament. Mr. Jus- 
tice Blackstone says as much in his chapter on commit-; 
ment and bail, in the 4th vol. of his Commentaries, p. 
299 ; but he says the same of commitments for contempt 
by any of the King's superior Courts, and he is not up- 
held by uniform practice in that respect, for Chief- Justice 
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Vanghan mentions two instances of liberations after com- 
mitment* for contempt by the Court of Chancery.* There 
have been variations in the practice with respect to ibe 
relief by habeas corpus, and '' the opinion of no single 
Jlidge, no, nor of the whole Bench, can bind for ever alt • 

subsequent practice. In the case of Sir Thomas Darnell, 
and four others, t the Court determined that they would 
not meddle' with the cbnimitmentjay the Ring and Privy 
Council ; and 'yet there are several cases stated in Moore, 
p. 839, where persons so committed had been delivered by 
habeas corpus in the time of Queen Elizabeth. The judg- petition of 
metat in the case of Darnell produced the Petition of *jgj£~~ toftk 
Right, which pronounced the decision iltegal ; the reason 
was* apparent — it would in fact have' vested an arbitary 
power in the King;t and though Darnell's warrant did 
not specify the case of commitment, yet the specifying a 
vague offence, known only to the party aggrieved, and 
judged by him alone, is equal to no specification ; and to 
make a warrant-final, merely because the word "contempt" 
were introduced into it, "would vest the same arbitrary 
power in the Houses of Parliament as is denied to the ' 

King. * 

.■ The Lords have, in two instances at least, declared by 
their resolutions that a relief by habeas corpus is not ex- 
cluded on account of a commitment by the Houses of 
Parliament. They ordered the relief of Pemberton ; and 
they resolved, in the case of the Aylesbnry men, that 
" every Englishman who is imprisoned In/ any authority Resolutions of 
whatever, has an undoubted right, by his agents or friends, J^ Jj^iiib- 
to apply fdr, and obtain a writ of habeas corpus, in order ject. 
to procure his liberty by due course of law." It was on 
this occasion ill at, with a magnanimous emulation of the 
Commons, they declared a writ of error to be universally 
and without exception, a writ of right. The name of 
Lord Somen may give some weight to this resolution. 

* Astwiek, 9 Eliz, and Apsley, 13 Jae. I., Cobbett'i State Trials; 
vol. vLp. 100*. 
t 7 State Trials, 1 13. I »v. East. p. t.7. 
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Lord SfaatUs- Eren in Lord Shaftesbury's caw, in 1617, when Ibey bad 
bury a cute no J ' 

exception, committed him,* and the King's Bench had refused to ■ 

discharge him, they annulled the proceedings in the year 
1680, and declared them all unparliamentary ;f a fact 
which, as Mr. Clifford observed, in arguing Flower's cate 
in the Court of King's Bench, Lord C. J. De Grey in hia 
judgment on Brass Crosby, seems to have overlooked. 
Lord Holt's opinion was in favour of a discharge, as we 
have seen, and, with the exception of Mr. Justice John 
Powel, and his brethren, in Lord Holt's time,} of De Grey, 
and Blackstone, of Wright and Denison, in Murray's 
case, I am not; aware that any Judge of note has laid 
down the impossibility of a relief by habeas corpus. Wright 
and Denison not only said that " it need not appear what , 
the contempt was," but added, that " in no case could the , 
Lord EiVubo- Cgrt judge of iL" Lord Hlenborougb, inSirF.BurdettV 
■Kaintt ibe pot- case, seemed to incline to the first part of the proposition,, 
t w2,* f ***" hut added, " he was not prepared to say that in no case- 
" could this Court judge of a contempt; or that there might 
" not appear such a cause of commitment as coming colla-. 
*; teralty before the Court by the way of justification, pleaded, 
" to an action of trespass, the Court might not be obliged 
" to consider, land to pronounce it to be defective ; but it 
"might be a more doubtful question, whether, coming. 
" directly before us, or on a return to the habeas corpus, we 
"could relieve the subject from the commitment in any 
" case whatever "|| This is no decision against the possibi-. 
lityofa relief by habeas corpus: for Lord Ellenborougb.. 
only says that the relief would be more doubtful by dis- 
charge, than by action of trespass. There appears to 
have been a great deal said on the arguments in Sir Fran- 
cis Burden's case of the difference between the question 
of privilege coming collaterally, and coming directly be- 
fore the Court; but I think I have Lord Elko borough's 

* Hargrove's Preface to Lord Hale, op, 159, JTO. 
t Lords' Journals, Mb Feb. 1676. 
t Gould, familiarly called Betty Gould, should have been me»- 
ttoned ; be was Mr. Justice Bailey's great authority. 

|xiv.East p. 184. ■ 
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authority for saying that the Court mast inquire into the 
one case as well as into the other; for when tbe counsel 
for Mr. Abbott, in the Court of King's Bench, was stating' 
the difference between the two cases, his Lordship said, 
"I take the question of privilege to come directly in' 
"judgment before the Court, upon an application for the 
" party's discharge upon habeas corpus.'" ° And this be 
said as if answering the Attorney-General, and allowing 
that such an application might be made ; but if it might' 
be made, it may be granted, otherwise the permission is 
futile. It was natural for the counsel for Sir Francis 
Burdett to attempt to show, that the relief by action was 
preferable to the relief by habeas corpus; but when it was 
staled by the counsel for Sir Francis Burdett, m this 
CoUrt, that probably the King's Bench would hot inter- 
fere with any commitment by Common Pleas or other 
Court, oh any pretext whatever, Lord Ellenbotough said,' 
" 'Without touching on the question of contempt, I should' 
" rather think that if a person arrested on a process abso- 
" liitely void on the face' of it, claimed his discharge of us, 
"we should discharge him whether it were on Exchequer or 
" Common Pleas process." The words, " without touching' 
on the question of contempt," cannot affect this dictum ; ' 
for it is not to be imagined that the insertion of the words 
for a contempt in any warrant, would justify that warrant, 
if in all other respects it were notoriously void. The 
King and his Council are a Court as much as tbe House' 
of Commons; but a person detained by them, if the' 
words, *' for a contempt," were inserted, would still be 
able to demand his discharge, or the Petition of Bight is 
no longer in force. But the ground on which the distinc- 
tion has been made between the action and tbe habeas' 
corpus is this — "that upon a defective writ, if the party 
would be referred to the Court from whence the writ 
issues, that Court has power to relieve him, and would 
relieve him, if he were entitled to it; bat even if it did 
not, the party aggrieved would not be without a remedy, 
" iiv. East. p. iw. 
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because be might bring an action in this Court for tho 
arrest against the party who sued, out such void writ, in 
which action this Court would take cognizance of the 
process of the other Court, and a writ of error would lie 
from their judgment to a Court superior to both."* Let me 
ask, how will this apply to a defective warrant or void process 
by the House of Commons ; the party cannot refer him- 
self to the Court issuing to complain of defective writ — 
that would be another contempt : or for the remedy by 
an action in this Court — that has been decided in Sir 
Francis Burdett's case ; and there is no hope whatever of 
a remedy : except the remedy for which I apply, there is 
none. Yet it is only upon the ground of a remedy by 
action that the decisions on die habeas corput cases appear 
main tain able, f It should appear now, that whatever 
doubts there may have been entertained as to the right of 
relief by habeas corpus, must have been dissipated by the 
decisions in Sir Francis BurdetVs case. Indeed, Mr. At- 
torney-General Gibbs asserted, that the application for a 
discharge upon a habeas corpus is " tbal upon which the 
" party has a right to have a correct judgment given, as 
" much as in any other case •"% and the same learned 
lawyer afterwards said, " it does not follow that in every 
case where the party was entitled to his discharge upon 
the habeas corpus, an action would lie ;" which opinion 
prevents any thing ruled in the case of Sir Francis Bur- 
dett from being, prejudicial to this application. Another 
part of the argument of the same profound lawyer is de- 
cisively in favour of the habeas corpus application; for. 
said he, " a party may have been committed by an erro- 
" neous .judgment, pronounced by a competent jurisdic- 
*! tion,§ and be entitled to be discharged on the writ of 
" habeas corpus." The learned counsel for the defendant, 
Abbott, in the Exchequer Chamber, also said, that " if 
" any redress were given in the present case, a habeas corpus 
".would be the means of that redress; for it appears by 

* xir. East, pp. 64,65. f ziv. East p. 68. ( xiv. East. p. 61. 
* **v- But. p. 83. 
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*', BusheE's caw, a man may be liberated by habeas corpus, 

" if improperly committed, though he cannot bring an ac- 

" tion."* I know that these are arguments of counsel, but 

they are not on that account tobe rejected, when they are 

such as common sense must approve. I think I can col- j^ord Ellen- 

lect from Lord Ellen borough's judgment, that his Lord- bo'ough. 

ship was decidedly in favour of the relief by habeas corpus, 

in preference to that by action. His Lordship said, in 

giving judgment between Sir Francis Burdett and Mr. 

Speaker Abbott, " a competence to commit for all matters 

" and in all cases has never been asserted or pretended to 

" on the, part of either House of Parliament : the House 

" of Commons does not pretend to a general criminal jii* 

" risdiction. But if the Judges, before whom those appli- 

" cations were made on writs of habeas corpus, had thought 

" that the House bad no pretence of power to commit, or 

" had seen upon the face of the returns, that tbey bad 

" exercised it in those cases extravagantly, and beyond 

" all bounds of reason and law, would they not have been 

" wanting in their duty if they bad hot looked into the 

" causes of commitment stated ; and would it have been 

" an excuse for a most imperfect discbarge of their impor- 

" tant duty upon the writ of habeas corpus, to say, that 

« though they remanded the prisoner, he had his remedy 

" by action, if the case were, that he never ought to have 

"been committed at all ? Is not the value of the inter* 

" mediate liberty of the subject of such importance that, 

" where his case falls within the remedy of the writ of ha- 

" beds corpus, the Judges were bound at common law to 

" give the party the benefit of bis immediate liberation, 

" rather than to turn bim over to a distant remedy by ac- 

** tioh against a party wbo may die before he can obtain 

" his judgment, or if he live, may become insolvent ?"+ 

The whole of the remainder of that part of bis Lord* 
ship's judgment goes to the same point— namely, the great 
improbability, almost the impossibility, of an action being 

* Taunt. Hep. vol. iv. p. 454. 

f xlv. East, pp. 149, 150, 151. 
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Maintainable, after the party shall faave moved in vain for 
his discharge upon kabea* corpus. This opinion must leave 
me without any hope of remedy, should this application 
be refused ; and part of that judgment seems to me alto- 
gether to favour, and, if acted upon, to make my dis- 
charge inevitable; for his Lordship said — "Upon this 
" subject I will only say, that if a commitment appeared 
" to be for a contempt of the House of Commons generally, 
" I would neither in the case of .that Court, nor of any 
" other of the superior Courts, inquire further. But if it 
" did not pro/as to commit for a contempt, but for some 
"matter appearing on the return .which would by no rea- 
" sonable intendment be considered as a contempt of the 
" Court committing, but a ground of commitment palpa- 
" bly and evidently arbitrarily unjust, and contrary to 
V every principle of positive law, or national justice; I 
" say, that iri a cage of such a commitment, if it ever 
"should occur, but which I cannot possibly anticipate as 
" ever likely to occur, we must look at it and act upon it 
"as justice may require, from whatever Court it may 
" profess to have proceeded." * . 

Although it is said, that a discharge has never been 
granted after a commitment for contempt by the House 
of Commons, yet no one of the refusals to liberate in pre- 
vious applications is at all in point. Murray was refused, 
but be bad committed an actual contempt in face of th.e 
House, in tfocie cari"! and Mr. Justice Forster grounded his 
judgment on that circumstance. Brass Crosby was re- 
fused ; but Brass Crosby had arrested a messenger of the 
House of Commons, which is a direct obstruction : he was 
also a member. Flower was refused ; but Flower had at- 
tacked one of the members by name ; and there is a cir- 
cumstance attending bis committal which distinguishes it 
from mine in the face of the return. His warrant stated. 
Former re- tnat he had been informed of the complaint made against 
precedents. him, and heard ; and in fact. Lord Kenyon, who gave 



* \iv. East, p. 1 51 . 



, y Google 



103 

judgment on the case, laid great stress upon Flower hav- 
ing been heard. His, words were these: "Then it was . 
"objected, that the defendant was condemned without 
" being beard in his defence ; but the warrant of commit' 
" ment furnishes an answer to that ; by that it appears 
" that he vias informed of the complaint made against him, Lord K Pn , M 

"Ice, and having been heard at to what he had to say in an- Mated that 
, Flower w,a 

" surer to the said complaint, he teas adjudged guilty of a beard. 

■ " high breach of the privileges of the House, Ifc, so that it 
" clearly appears, that he toot heard in his defence, and had 
" the same opportunity of calling witnesses that every other 
** defendant has in a Court of Justice"* I was not in- 
formed of the complaint made against me. I was not 
heard in my defence. I had no opportunity of calling 
witnesses. It is too bold an assertion in me to say, that 
Lord Kenyon must, with his sentiments on the subject, 
have discharged me ? His Lordship was not one of those 
who thought the Courts never could interfere with a vote 
of the House of Commons. On the contrary, he declared, 
in the King t>. Wrigbt.f " I did not say there could be 
"no case in which the House of Commons and House of pr i»i lege might 
** Lords too might carry their privilege beyond the law ; ■" resisted. 
" and when that is the case, and the subject comes judi- 
* cially before a court of law, a court of law will not 
" swerve from its duty, but will decide according to law." 
That Lord EUenborough's above quoted opinion exactly 
applies to the case under consideration is apparent. It it 
not in this return said, that the committal is for a contempt 
generally. The matter appears on the return, which mat- 
ter; I say, could by " no reasonable intendment be considered 
" as a contempt of the court committing." And bad the 
matter not appeared, Lord Chief Justice Vaughan's opi- 
nion would have vitiated the warrant. J It cannot by any 
reasonable intendment be considered as a contempt of the 
court committing, for it is, as appears by the return, and 



* viii. Durnford and East, p. 314. t 8 Term Reports, 196. 
t Busbell's ease, vi. Howell's State Trials, p. 1005. 
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as before argued, an offence at common law, and which 
the statute* provide shall be tried at the usual courts. And 
to admit that such offences might be called contempts, 
would make tb'e House of Commons a court of criminal 
judicature, and consequently subject our liberties to an 
illegal discretionary tribunal, which, says Mr. Gibbon, 
" is the best engine of tyranny." The ground of com- 
The warrant mitment is palpably and evidently arbitrary, unjust, and 
able according contrar y t0 ever y principle of positive law or national justice. 
horJlIrt EUeD " Fw DOtnin S can ** more arbitrary and unjust than to 
condemn a man in his absence, merely upon his reported 
confession; and that, not a confession of any crime, but 
of a preliminary fact, in order to bring himself in contact 
with the tribunal trying. That it is contrary to every prin- 
ciple of positive lain to condemn a man without bringing 
Am in to answer, has been proved by ; a reference to the 
positive words of the statute ; and that national justice is 
violated by such a proceeding is very clear, when we con- 
sider the many hearings and the patient investigation 
which are granted by the ordinary forms to every man 
before he is condemned to a loss of liberty. I. will defy 
any man to bring a similar instance of unjust and informal 
proceeding ; therefore, no precedent can prejudice my ap» 
plication, no former judgments in these courts will be 
overruled by my discbarge ; for no m an similarly situated 
hasever, that I know, applied for relief by habeas corpus; 
nor am I aware that any House of Commons have so far 
trespassed in. any other case beyond the usual and indis- 
pensable preliminaries,, before proceeding to sentence. 
On the contrary, the House has frequently referred simi- 
lar cases, to committees; and- in every case that I am ac- 
quainted with, granted a hearing' at least. I have Mr. 
Speaker Abbott's authority for this being the untform prac- 
tice. Even in the. proceedings the other day in the High 
Court of Justiciary for a contempt, the accused were heard 
by counsel, and allowed to put in their claim for a trial 
by jury. 

Unless any case like tbe present can be shov/n where 
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the discharge has been refused, there is no precedent, and 
therefore no decided authority, which should stand he- - 
tween me and my liberty. 



SECTION VII. 

THE WARRANT DOES NOT STATE A PUBLICA- 
TION CONCLUSION. 

I ah now come to that part of the argument which, to my 
humble judgment, appears must be conclusive. Without 
taking the question of privilege at all into consideration—? 
without disputing the competency of the House — admit- 
ting that every thing stated in this warrant is true — still I 
submit, that it is a document upon which no Court of 
Justice ought to remand to prison. I need not, in a Court 
constituted as the King's Bench is, argue, that a warrant 
which, upon the face of it, contains no charge of any 
specific offence, is insufficient to justify the imprisonment 
of an Englishman. I need not enlarge upon the strict ob- 
servance of technicalities which the law requires. I un- 
derstand that a word too much, or a word too little, or an 
incorrect designation, is sufficient to vitiate any legal do- 
cument ; and though I am aware that a paper of this kind 
is said not to be bound by all the forms of law, yet a war- 
rant that takes away a man's liberty must have'some specific 
offence charged upon the face of it. Lord Chief Justice 

Vaughan has laid it down, " that the cause of commit- 

... „ ,. , LordClikfJi*. 

" ment ought by the return to appear as specifically and tice Vaughaa s 

" certainly to the judges of the return, as it did to the Court JJ^jftf™^. 

" or person authorized to commit."* This position. Lord nittal most ap- 

EUenborough observed, was " laid down broadly, without $raniw«. e 

" any qualification or restriction . as to inferior Courts." 

And his Lordship's previously quoted remark as to a pro- 
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rest absohtefy void on the face of it, agrees with tliii dictum 
of Chief Justice Vaughan's ; although that dictum cannot 
be supposed to extend to commitment for felony, which, 
Lord Ellenborough remarked, must be excepted. ' Now, 
upon this return the cause of commitment does appear ; 
and it is now to be determined whether that cause is suffi- 
cient to justify the detainer. I have every authority that 
is to be found upon the law books, since the trial of Al- 
gernon Sydney, for stating, that the crime at law is not 
the writing only, but the publishing. In the case of 
Baldwin v. Elphinstone, in the Exchequer Chamber, 
l Chief Justice De. Grey, andSmythe, Chief Baron, and all 
the Barons and Justices, delivered it as their judgment, 
it be paUi- ** Tkat in actum* for libels, if no publication is stated in the 
** **• " declaration, the coma is bad" This cause shows how 

extremely requisite it is to allege the fact of publication, 
although, i n the first count of the declaration, the precise 
words," for printing and publishing, were inserted; yet, 
" because in the second count, the words were, printing, 
"and causing to be printed," the special error assigned 
was, " that in the second count the defendant was only 
" charged with the printing, and not the publication of 
" the libel, which was insufficient to maintain the action."* 
The case was argued, and judgment given at length; and 
though the judgment of the King's Bench was confirmed, 
yet the position before quoted was laid down as a decided 
rule of law. 

Perhaps the uncontradicted assertion of counsel is worth 
citing, especially as it refers to a House of Commons' 
warrant. It was said of Sir Francis Burden's case, in the 
Court of King's Bench — " Whatever the libel is, it could 
" be no breach of privilege, nor an offence of any kind, 
" unless it were published : and though it were stated to be 
" published, yet if it were not stated to be published by (he 
" author's authority, it would have been no breach of pri- 
" vilege in liim."4 It was also observed, " That in the case 
• Blnckstone's Reports, 1037, 15 Geo. TIL, 
t HoJroytTs Argument, xiv. Last. p. 75, 
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of i warrant, which is to take away from a man his liberty, 
nothing; is to be inferred but what the words themselves 
" fairly and strictly impart." 1 * 

In answer to this, it was not contended that the publi- 
cation need not appear on the face of the warrant ; it was 
argued that the publication did appear on the face of the 
Warrant; and Lord Ell en borough, in giving judgment, 
stated that the warrant against Sir Francis Burdett, 
-** mentioned that it was printed by bis authority. If 
the paper," he said, " had been printed with his own 
hands, and bad gone no further, it might not be a pub- 
lication.'^ And Lord ErakineJ stated that Sir Francis, 
by authorizing the printing in a periodical paper, and 
owning that fact, evidently owned the publication, and so 
the return was good in that particular. 

Lord FJlenborough, in charging the Jury in the case of 
Burden versus Colman, also said, that " the plaintiff had 
" been guilty of a contempt of the privileges of the House 
" by the publication of ■ certain libel." § 

Let ub now look at my warrant. The wording of it is 
fatal to tbe commitment in every respect. For, in the 
tint place, it does not state that the pamphlet, which is 
voted to be a scandalous libel, was ever published, or even 
printed. Pamphlet, ?i termini, does not mean printed 
pamphlet: and it is usual to put tbe words printed or 
published- before it: it means papers stitched together 
(par un filet), and Shakspeare uses it in the sense of a 
private document not before made public— 

" Com'it tliou with deep premeditated lines, 

*■ Willi m-itten pamphlets studiously if evisedf 

Henry VI. act iii. scene 1. 

In all cases the publication is the first step proved in 
Court, But not a word is here said of the pamphlet ever 
having been printed or published in any way ; no circu- 
lation, no placarding, no public reading, not one of the 



* Holroyd't Reply, *J». East, p. 119. * >iv. East, p. V.it. 
1 t. Dow, p. 901, $ siv. East, p. 1 
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facti necessary to constitute publication. A member read 
a partaf.it iii. the House, but it might have been his own 
writing, or the writing of any one, never published." 
But even if in this first clause any thing had been said of 
the publication of the pamphlet, still in the second clause,' 
which concerns the committal more nearly, the necessary 
words are altogether omitted. It is said. that, " J. C. 
Hobhouse, Esq., having acknowledged hitHsetf the author <tf 
the taid pamphlet." • Now, to be the author of that pam- 
phlet is no offence ; it ia quite indispensable that, in order 
to constitute any ground, of committal, the words "having 
authorized the printing," or " authorized the publishing," 
ahou|d be specifically marked. In Flower's case, the 
printing and publishing were very particularly stated in 
the warrant. The warrant, of Mr. Gale Jones does state 
this; it says, " Whereas tbe House of Commons bath 
" this day adjudged, that John Gale Jones having written 
" and caused to be printed a certain paper," &c. The 
warrant of Sir Francis Burdett was formal on this point ; 
it contained the words. " having admitted that the said 
letter in Cobnett's Weekly Register was printed by his 
This warrant authority." But it does not appear in this warrant that 
thc'Triflw'* 1 tbe pamphlet was .any thing more than a written paper, 
Hiitakewss which any one might have surreptitiously carried from 
printed or ,.,,., . . . „ . 

published ™y room, or forcibly seized, as was the case with Sydney. 

The reason why no .more was said ia the second clanse of 
the warrant was a very good reason ; for the House could 
notyrote that I had made any other acknowledgment than 
I did make, and that acknowledgment, through Mr. Ellice, 
was .simply that, " I was the author of a Trifling Mistake," 
&e. When the House proceeded to their resolution, tbey 
knew no more than this j Mr. Ellice said no more j Mr. 
Stodartsaid no more; not a word about authorizing the 
publishing was used by either of those gentlemen ; and 
had any such word been used, it still does not appear 
upon tbe warrant, where if must have appeared in order 

* Aad yet Mr. Justice Best mentioned this as a proof of 
111 
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to make the committal formal in any respect. I need 
hardly say that the presumption is nothing. In court* of 
justice forms cannot be dispensed with ; they are not in- 
different, but are essential to the very ends of justice. In 
this case the effect of the non-appearance of the accused Nor could the 
is apparent on the face of the warrant ; for the House of S^*ob!Xd 
Commons could not get a step further than the acknow- by order of 
ledgment of the writing the pamphlet, without bringing w hiwut seeing 
the writer to the bar. Lord EUenborough, in giving judg- ^m. 
ment, on Sir F. Burdett's case, declares, that in order to 
make the instrument valid, it must be supposed that " a 
" power of commitment for breach of privilege exists in the 
" House ; and that the warrant iue(f disclose! a efficient 
" ground of commitment."* My warrant discloses no suffi- 
cient ground of commitment, for it discloses a fact which 
amounts to no offence : it only says that I have acknow- 
ledged that I have written a certain pamphlet, which 
pamphlet is not said to be printed or published ; and 
although the pamphlet itself had. been said to be printed 
or published, and to be ever so great a crime, or ever so 
high a contempt. Mill no charge whatever is fixed upon 
me i and it would' be no less unjust to remand me to 
prison for having merely been stated lo have written tins 
pamphlet, than to send me to prison for writing any 
letter, the contents of which I may have never disclosed. 
Lord Ob ief- Justice Vaughan says, in Bushelfs case, that 
Che Court remanding becomes the Court committing, 
"for then the Court should do an act of injustice in im- 
" -prisoning, (bin)) de-nmo against law, whereas the great 
" charter is Svod mdlvs liber koitioiinprudneturnui per legem 
" terra." f But I cannot suppose it possible that the Court 
of King's Bench should send an Englishman to prison 
upon the authority of a warrant which may every word 
of it be true, and yet the person therein mentioned be 
guilty of no offence whatever. 

* xit. East, p. 154. 
t BssMri esse, State Trials, Howell, voL yi. p. its. 
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When Mr. 1 1 hi wirWariwi laatfMayrrf IpsnlW 

Wia—itlnl one Kimble for a combination to the Hook 
•£ Correction, and to spare the culprit, omitted to insert. 
Mssbaiaa is the warrant the words, " to be whipped," The nun 
p, , cl io n ^ brought an action against the Lord Mayor for false ira- 
ru P u> * prisonment Lord Chief-Justice Gibbs concluded, that' . 

a* the warrant had not those words, the conviction bad 
not, and therefore held the defendant to be a trespasser. 
No doubt a House of Commons* warrant must disclose a 
sufficient ground of commitment. And if the return be too- 
general, then, according ti> Chief Justice Vaugban-'s opi- 
nion, and the precedents cited by him in Bushel)' * case,* 
die liberation must follow ; or if the cause specified be 
insufficient, then, according to the same authority, sup- 
ported by that of Lord Ellen borough, tbe Court must also 
grant a discharge. Nor can it be presumed that any 
offence has been committed ; for, as Chief- Justice Vaughan 
i premmp- has laid it down,' " The prisoner is to be discharged, or 
iiy words " remanded, barely upon the return, and nothing else, 
■man? be " ffnether in the King* 8 Bench or Common Heas."t 
taarded. The Court of King's Bench cannot remand me without 

establishing the most important change that has, in our 
times, been effected in the law of England. It cannot re- 
mand me without imprisoning, by its own act and autho- 
rity, a man for writing only ; and henceforth, making it 
dangerous for any individual to trust his thoughts to pa- 
per. Nothing more appears on this return, but that I 
trusted my thoughts to paper, and that those written 
thoughts were voted a contempt of the House. The re- 
turn does not say that the Trifling Mistake was printed, 
or copied, or multiplied in any way, so as to amount to a 
publication. But did it state this, a work may be mani- 
festly printed and published, and even have an author's 
name to it, and he be the acknowledged author, and yet 
no crime be chargeable against him. This was exactly 

* Bnihell'i case, 22 Carl. 11, 1670. Howell's State Trials, vol. 
vi. p. loos. 
t Ibid. p. 1024. 
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the case with the mock dramatic poem before alluded to, 
called Wat Tyler. It was published with Mr. Sou they V 
name. Mr. Southey was the author, and yet so far was 
he from authorizing the recent publication of the poem, 
that he owned himself the author for the sake of checking Authorship 
the publication, and he attempted to restrain the publisher ' 
by proceedings in a court of equity. Now, for ought that 
appears, upon the warrant, I maybe exactly in tbe predi- 
cament of Mr.Southey. But it would be insulting to any 
court to proceed any farther upon a point decided by atf 
the authorities; and I confidently predict that my dis- 
charge must be granted if it be upon this ground alone. 
Were there a doubt on tbe matter, English judge* would 
lean to the side of liberty, as they do invariably in con- 
sidering instruments of detention. This is an instrument 
of detention — it is absurd to call it a warrant in execu- j 
tien : detention " during pleamrS' cannot be in execu- * 
tion — it must be for the attainment of some object, such 
a* the removal of an obstruction, but is not a detention in 
execution. There is no crime charged on the writ— no 
punishment can be awarded on the writ 



SUMMARY OF TBE WHOLE ARGUMENT. 

I shall now close this long, and, I am sensible, very te- 
dious, though important discussion, by stating summarily 
the positions which I have endeavoured to maintain. They 
are as follows ; — 

First, That all questions of privilege are pleadable in the. 
courts of law, and that no vote of either House of Parlia- 
ment can decide any act to be a breach of privilege so 
conclusively as to preclude the subject from a remedy by 
law. 

Secondly, That the House of Commons cannot - ad- 



, y Google 



judge," and arc precluded from pawing a judgment, iwth 
by the law of the land, and by a reference to the only pri- 
vilege* to which they can by allowed ancient precedents! 
fairly pretend. 

Thirdly, That the privileges of the House of Commons 
are strictly confined to the protection of their own mem- 
bers and proceedings, " tedente curia," and that they have 
no power to punish what they allege to be a libel, tending 
to inflame the people to acts of violence against the legis- 
lature, that being no contempt of court, but an offence 
solely cognizable at common law, and the House of Com- 
mons being no court of criminal judicature. In this part 
of the argument 1 have shown, that the House of Com- 
mons have not a single established precedent to show for 
such a pretension. 

Fourthly, That to condemn a man in his absence, and/ 
more particularly upon the reported acknowledgment of 
an. act not in itself a crime, is against a direct statute, and 
contrary to the established usages of Parliament. 

Fifthly, That by the ancient laws of the country ex- 
pounded by the best lawyers and greatest statesmen, the 
House of Commons have no right to send any man to pri- 
son as upon judgment or in execution, but can only com- 
mit to custody of the officer appointed by the Crown to 
protect their proceedings. 

Sixthly, That the remedy in this case is a discharge 
upon a writ of habeas corpus, and that this would be the 
necessary result, even if it were allowed that all previous 
committals by the House of Commons were maintainable, , 
seeing that this case differs from all former applica- 
tions. 

. Seventhly and lastly, That as no publication is stated in 
- the' warrant, there is no crime stated ; consequently that 
the instrument is, according to all authorities, null and 
void; disclotesno ground of commitment, and must there- 
fore, according to the dictum of Lord Ellenborough, be 
set aside. 
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The Ctmrt frill not infringe upon any one of .the for- 
merly claimed privileges of Parliament by granting this 
discharge, for a similar Gate hu not, that 1 am aware .of, 
occurred, unless indeed it be that privilege which lam 
confident no English judges will ever grant to any House 
of Common*— I mean the privilege of doing what they 
please, and how they please, without any examination, or 
control from the constituted authorities of the land. . It it 
almost impossible that a stronger case of excess of juris- 
diction and of want of formality should occur : to allow 
that this may be done, will be to allow that any thiog 
may be done. Lord Kenyan and Lord Ellenborough pro- 
nounced, that in an extreme case "this court would do 
its duty," in spite of the pretended supremacy of. Parlia- 
mentary privilege. I feel sure that the court would do 
its duty jn any case, and, if. I. may be .allowed to. say. so, 
any case it an extreme case in which the. provisions of the 
law, and the principles j of justice appear to have been vio? 
lated, even in a tittle. Lord Kenyon's extreme case was 
the arresting a barrister pleading at the bar,* or sending 
an injunction to stop an action at law; but are either of 
these cases to be compared with the manifest injustice of 
condemning a man unheard and uncited ? and can there 
be a hundredth part of the inconvenience and disorder re- 
sulting from stopping a man who is trying to recover six- 
pence, perhaps, a* from conceding that there is a power « 
in this Country whose acts are not examinable by law ? 
Lord Ellenborough said, that when an extreme case oc- 
curred, " the question would be, whether the House had 
general jurisdiction to issue such an order."-]- But I say, 
that the House cannot have a general jurisdiction to issue 
an order for any punishment without alleging any crime. 

I am under no apprehensions that the court, upon any 
maxims of political expediency, should be desirous of con- 
firming a vote of the House of Commons, merely because 
it is a vote of the House of Commons. The Judge* of 

* Bex v. Wright. t *"• &*■*- P- J *"■ 
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England will no more permit the people of England to' be 
oppressed by the tyranny of privilege, than by the ty- 
ranny of prerogative. " Hitherto," rays Lord Clarendon, 
"the people might have submitted ; but when they saw 
" in a Court of Law (that law which gave them a title to 
- " and possession of all they had), reasons of state urged a* 
" elements of law ; Judges as sharp-sighted as Secretaries 
" of State, and in the mysteries of state; judgments of law 
" grounded on matter of fact, of which there was neither in- 
" quiry nor proof, then the burden became intolerable."* 
If the .judge* Such a catastrophe is not to be dreaded in these days ; it 
peo^ibe th6 " KKneA for tB0M unhappy times when the ermine shall 
people will des> be sullied by tome base betrayer of the richest, the purest 
rcsisi'tjranDT. treMure CTer trusted to the bands of man — the lawful 
rights of a free nation. And yet, to send me back to pri- 
son will be neither more nor less than to confirm a judg- 
ment, which, to use the language of Lord Clarendon, has 
been " grounded on natter of fact, of which there hat been 
tieitker inquiry nor proof." 

• HUt. Beb. vol. I. pp. 53, 5*. 
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THE JUDGMENTS 

GIVEN ST 

CHIEF JUSTICE ABBOTT, 
JUSTICE BAILEY, 
JUSTICE HOLROYD, 
JUSTICE BEST- 



As their Lordships did not hear the argument, it will not sur- 
prise the reader to find they did not reply to it. , 

The Chief Justice. — We have conferred together, and I 
am of opinion, that, sitting in this court, we are not authorised 
by the law of die land to enter into the discussion of any of the 
objections taken by the gentleman on the floor to his commit- 
ment It has been settled by many precedents brought from 
time to time before the different courts of Westminster Hall, 
and lately in the most formal manner by a writ of error from 
this court to the House of Lords, that it is competent for the 
House of Commons to commit for contempt : (a) that they are 
the judges, and the only judges, as far as this court can know, of 
what is a contempt of them ;(&) and that there are a great num- 
ber of cases, where motions for the writ of Habeas Corpus have 
been made, in which this and other courts of Westminster Hall 
have, from time to time, refused to inquire into the authority 

(«) Nobody ever doubled it. 

(o) Determined quite the contrary in SirF.Bnrdett's case, Jjord Ellen- 
bomnah positive on tliii point, for wtech see the Argument, Sec, I. 
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of the House to commit, (c) And I now state most distinctly, 
that we have no authority to entertain these objections with 
that view, (d) It is suggested, that there is an informality in 
the form of the warrant, because no publication of the libel is 
stated to have taken place; but die warrant states, that the 
House of Commons has this day adjudged that a pamphlet 
entitled so and so is a scandalous libel-— Now, we cannot 
suppose that they adjudged it to be a scandalous libel, unless 
tbey had the pamphlet before them, and under their consider- 
ation. The adjudication necessarily imports that the pamphlet 
was before them, and that they bad considered it.,(e) Then, it 
is said, that it does, not appear that the party was heard. The 
warrant recites, " That whereas John Cam Bobhouse, Esq,, 
having acknowledged himself to be the aulbor of the pamphlet, 
the House of Commons had therefore ordered so and so." It 
is stated in their resolution, that it appears by the Speaker's 
warrant, that this gentleman now before us has acknowledged 
himself to be the [author of the libel; we cannot, therefore, 
enter further into the question, (f) In the case brought by 
Sir F. Burdetl against the late Speaker of the House of Com- 
mons, which was argued, first m this Court, afterwards upon a 
Writ of Error in the Court of Exchequer, and, ultimately, in 

(0 They never have refused to enquire. They did enquire, and heard ar- 
guments is to the exertion of the authority in the esse before iheni. This ii 
the very first instance of a refusal to hear. 

(d) That view I- W hit new 7— The view was, to see whether the House had 
exceeded its power ; if the coach have no authority in any cue to inquire into 
this point, then all the Judges that preceded this Judge are wrong, and we 
live in slavery. 

(e) Here is an argument from a Chief Justice of England ! Suppose tin 
pamphlet was before the House, what then? does that prove it was a published 
pamphlet? But let the reader look at Section VII. ; let him read the layman; 
and then if be pleases, turn to the lawyer again. 

(/) If the abovesboold not be enough, let tbe reader look at this evasion; 
the statement is not fact : the gentleman did not acknowledge himself to be 
author of the libel. He acknowledged himself to be the author of the Trifling 
Mistake, which bad not yet been adjudged a libel. A Chief Justice of 
England says, we cannot enter further into At autttio*, whether a prisoner 
has been beard in his defence!! Tbe reader will recollect the Sftth of 
Edw.III. See Sect: IV. 
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the House of Lords, a distinction vps taken between that case, 
which was an action of trespass, and the case of a return to a 
Habeas Corpus. That distinction was taken by Lord E^itine, 
when the case was under the consideration of the House of 
Lords. AH the cases that have, been decided in the different 
courts of Westminster Hall upon this subject were brought 
under review, and throughout the whole decision it was never 
doubted that the Courts of Common Law, had that authority 
to interfere with, supersede, or take upon themselves to annul 
fi resolution of the House of Commons, by discharging from 
custody a person proved to have been committed by the House 
of Commons for a contempt. The cases I have alluded to 
were in that case all acknowledged to be law, and in the argu- 
ment, the House of Lords proceeded, on the distinction between 
the case of a return to Habeas Corpus and an action of trespass 
at law. (g) We should therefore be doing that which we are 
not authorised to do, if we were to discharge this gentleman 
out of custody ; and i now repeat, that if we should accede to 
. this motion, we should do what the law would not allow, us to> 
do. The prisoner must be remanded. 

Mr. Justice Bailey. — There have been, cases expressly, 

decisive of this question. (A) The first case upon the subject 

' is, that of Lord Shaftesbury, (t) 1st, Mod. 144, and thp prjn- 

(g ) Lord E He cbo rou gli'i judgment is directly against at cry sentence here given 
as the acknowledged law of the courts. The distinction between trespass and 
application fur a discharge, w as n\ ore particularly disposed of by the late Chief 
Justice, whose opinion, od the whole, certainly leant in favor of tlie discharge, 
u preferable to an action for trespass. But thus it is : Had Mr. Hobhotiau 
brought an action against the Speaker, he would have been told he ought 
to have applied for the Habeas Corpus. But be applied for bis Habeas 
Corpus, and was. told, be might have better brought an action. 

(a) Not one. This question neTer came before the court* before. The 

question was, whether any court can condemn a man unheard — whether anjp 

court can confine a man upon a warrant, which discloses no legal ground of 

commitment. Lord Ellenboroqgh. says not. 

(i) Lord Shaftesbury's case nothing to do with the 'matter.— Lord Shaftes- 
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ciple there laid down is this :— that a ''commitment for either 
house of parliament for a contempt, is a commitment in exe- 
cution, (J) and the courts of law cannot during the session dis- 
charge or bail the party. They- have no jurisdiction so to do. 
The judges cannot judge of any law, custom, or usage of Par- 
liament. (A) A commitment for a contempt of either house 
cannot be enquired of by the judges ; they cannot enquire for 
what the commitment was; it is sufficient that the party was 
committed for a contempt of the house. These are the prin- 
ciples which are to be deduced from Lord Shaftesbury's case. 
The next case was that of the ' Queen v. Pattie/ reported in Lord' 
Raymond, 1 105. There the question under the consideration 
of the court of King's Bench was as to the right of the House 
of Commons to commit, and similar principles were laid down 
to those I have mentioned. There Gould, {I) Justice, said, 
" That the Courts of Westminster Hall cannot judge of ihe 
privileges of the House of Commons : ' those they must debate 
among themselves. When a commitment by the House of Com- 
mons is returned, though it does not set out sufficient cause of 
commitment, no objection can be taken. The Judges are not to 
answer matters urged against this privilege of Parliament, be- 
cause the privilege of Parliament cannot be determined by com- 
mon law. If the cause of commitment is stated to be-in breach 
of the privilege of the House, the Courts of Westminster cannot 

bury was committed by the Lords — tic" was a member— and lastly, what Jus- 
tice Bailey apparently did not know, the whole of the proceedings against 
Shaftesbury were declared un parliamentary, by a resolution of the Lords the 
year following hii committal. 

(j) A commitment during pttatare, cannot be a commitment in eze- 

(fc) [Contrary to the opinion of almost every great man who ever sat upon the 
bench,] (See Section T.)— contrary to the resolution) of the Lordi— contrary 
to Ihe resolutions of the Commons— contrary to common cense; and con- 
venient to any admirer of tyranny and taxation. 

(I) ,Yes, by Gould, who was called Betty Guuld. Bat what said Lord 
Molt I and what said the Lords f and what laid Queen Anne's ministers t 
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.know of the sufficiency of the cause, for they have no rules to 
produce whereby to judge of its sufficiency." This is said by 
Powia, Justice: ( m ) " The Courts and Judges have no juris- 
diction to discbarge a man committed by the House of Com- 
mons, for what they have adjudged to be a contempt," &c. &c. 
This question has again and again been under the consideration 
of this Court on different occasions, and was particularly under 
its consideration in the case of Sir Francis Burdett v. Abbott. (») 
It was with a view to that, that I have collected the authorities to 
which I have now referred, (o) and it was settled and adjudged 
in that case, that the House of Commons have power to com- 
mit, and that this Court could not enter into the propriety of 
that commitment, (p) We have not the means of forming a 
judgment, whether the commitment was right or not. That 
case was under the consideration of the Court of Exchequer 
Chamber, and. there the Judges were unanimously of opinion 
that the decision of this Court was right. That decision, I 
believe, went afterwards under the consideration of the Houso 
of Lords, and there, our decision was ultimately affirmed upon 

(m) Yes; bat it Po wit-Justice to be quoted against inch men u Willei, 
and Holt, and Somen, and Hale, and Bridgeman, and Clarendon, and 
Selden, and against every principle of jo* tic*, and the whole spirit of the 

constitution. 

(n) Nothing to do with the matter. Every thing in Sir Francis RurdetL's 
case rather favourable than otherwise to tiiii application, an may be seen by 

Section VI. of Argument. . 

(u) This, with all due deference to Mr. Justice Bailey, seems a new 
nay— The. Justice collects material* for one case and delivers tliem on 
another, dissimilar to the former in many respect*. 

(p) No inch thing was ever nettled and tufjudg ed. It was settled and 
adjudged by Lord Ellen borough, both in the King's Bench and in the Lords, 
that there might be an extreme case; that is, that a commitment might be 
bad, and that the warrant most disclose a sufficient ground of commitment. 
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the principle to which I have been referring. For these rea- 
loiis, it seems to me that we are not competent to hear any 
discussion upon this subject. If we see on the face of the 
"Warrant, that the part/ is committed for that which (be House 
have adjudged to be a contempt of that House, I have no 
difficulty in saying that the House bad a right to make snch an 
adjudication, and that we bate no authority to call it in ques- 
tion. At the time when the application for this Habeas Cor- 
pus was made, I believe die words of the Statute 31 Car. II. 
were not so accurately considered, or perhaps brought to the 
attention of the Court as they ought to nave been. It was as- 
sumed as a proposition, not to be doubted, that a party had a 
plain, clear, legal right to a writ of Habeas Corpus upon such a 
commitment as this. Certainly if the words of the Habeas 
Corpus Act are looked to, it will be found that it does not 
apply to a case of this description; for the benefit of that Act 
Is confined wholly to the case where tbe commitment is for a 
crime, (r) except treason or felony, or suspicion thereof. It is 
clear that the Act does not extend to a case of this description. 
At the same time, independently of the Habeas Corpus Act, 
this Court has a common law jurisdiction to grant a Habeas 
Corpus; but, in both cases, there ought always to be a proper 
ground of law before the Court to justify them in granting such 
a writ: and it must not be taken that any man, under any cir- 
cumstances, has a right, as a matter of course, to the writ of 
Habeas Corpus. I merely throw this out in consequence of the 
manner in which this writ was first obtained ; because upon 
.carefully looking at the Statute of 31 Car. II. it appears to m» 
that this is a case in which tbe party is not entitled to Habeas 

(r) What i* a coatempt then'; it must be criminal or dtil— bn t what a doc. 
trine it thiw — tliat a man cannot be imprisoned for a greater offence without 
a remedy— but may for aha* offence. 
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Corpus as a matter of coarse. Every man who applies for * 
Habeas Gorpia, u bound to ]ay such a caefeupon affidavit! before 
(be Court, aa mil be sufficient to regulate the discretion of the 
Court in that respect. Upon the whole, it appears to me, 
that this Court is not competent to hear any argument on hm 
points which have been mentioned, and that we should not be 
warranted in acceding to the motion, ■ 

Mr. Justice Holboyd. — I am also of opinion in this 
case, that the Court has no jurisdictioo to discharge the prisoner 
out of the custody into which he is committed by the warrant 
of the Speaker of the House of Commons. It is alleged that 
the House of Commons is no Court of Judicature, having au- 
thority to take upon itself to adjudge with respect to the mat- 
ter for which it has in this case committed the prisoner. I am 
of it different opinion ; for it appears to have been settled' by a 
great number of cases, and confirmed by the late case of Sir 
Francis Burdett against Mr. Abbott, the Speaker, in which it 
was determined by this Court, by the Court of Exchequer, 
and afterwards by the House of Lords, that the House of 
Commons was a Court of Judicature, for that purpose. It is 
insisted that they have no right to commit fort crime — for a 
crime at common law ; namely, for a seditious libel : but the 
contrary was adjudged in that case. The commitment in the 
case of Sir Francis Burdett was for a seditious libel; (;■) at 
least, a libel adjudged to be a contempt of the lower House 
of Parliament, {*) and therefore an offence cognizable at 
common law ; (() and that was one of the point* made in the 

<r) Itwisnot, 

(i) Makes the whole difference. Hr. Justice Holroyd might is well lutve, 
Mid " the c-mHritmattwu far a murder,— *t feaaf, fir a jutti/UMe homicide." 
The warrant of Sir Frunci* Bnrdett wa» totally different; it aid nolbinc 
■■bout "Sntinmingtoacuoftioleiice;" itaaid " reflecting Mpocecdiactr? 
and Sir Fraud* Burdett did reflect on] individual an* pending proceeding*. 
There is no MmllaTrty between the cases. 

(04 contempt, each u « reflecting on antcedinty wUdt was Sir Ik 
Burdctt's cats, is not cognisable at common law. 
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tonne of tjic proceedings in that -mid the other cases. One of 
the other cases was of the same kind. I think this Court has 
no power to discbarge a person who has been' committed by 
either House of Parliament f of a contempt. Those tribunals 
have the power to decide upon such matters, that is, whether 
tbey amount to a contempt or not, and this Court has no power 
to enquire whether they have drawn the right conclusion or 
not. (») It is said, that tbey have no power to commit for a 
contempt, (x) but it has been decided, over and over again, that 
tbey have, and those decisions have been confirmed by the case 
of Sir Francis Burdett. The present application is, to dis- 
charge the prisoner out of custody. The case of Sir Francis 
Burdett was an action, in which it was contended, that he was 
illegally arrested, and it was endeavoured to distinguish that case 
from the case of a Habeas Corpus, and it was insisted, that 
that was a matter which came incidentally before the Court, and 
not directly, as in the case of a Habeas Corpus to discharge a 
person committed by the House of Commons, (y) I think we 
have no jurisdiction to enquire into the matters which are con- 
tained in this commitment; bat the commitment being for 
that which is adjudged to be a seditious libel, and a contempt 
of the privileges of the House of Commons, and it being 
stated in the warrant, that Mr. Hobhouse had acknowledged 
himself to be the author of the pamphlet, which tbey had ad- 
judged to be a libel, and they having ordered him to be com- 
mitted during their pleasure for that libel and contempt, we 



(u) See ttie whole of the opinions quoted by Mr. Holroyd, which prove Jut 
the contrary, xiv. Eaal, referred to repeatedly iu Mr. Hobhoiue's argument. 

(x) " It if Mtd t" By whom r— Mr. Hebhonae mid no such tblog ] he said 
only, that the Heme cannot call any thing, it pleases a contempt. 

(5) Yes, it wm insisted by Mr. Holroyd, but itwal denied by Attorney 
General Gibb*, and over-mbd by Lord EHeSnorongh. And Mr. Holrovd 
bimielf, said; "that it wanonly on the motion that an action wai main- 
tainablc, that the refosal of diacharge by Habetu Corpuiconld be grounded," 
The action has been determined not to be maintainable, and want is the 
aonaeqoancer See Section VI. of Mr. Hubboute's argument 
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hawe no authority to discharge the prisoner out of the custody 
to which be is committed, (z) 

Mr. Justice Best. — The moment this application was first 
made, I bad not the least doubt what the event would be. (a) 
If it is asked, why was the Habeas Corpus granted at all, I will 
state at once the reason ; it was pressed upon us, that we were 
bound at all events to grant the writ, and undoubtedly a most 
respectable authority has intimated some such opimon.(6) 
Under such circumstances, it appeared to me and the rest of 
the Court, better to grant the Habeas Corpus, and have a 
solemn decision on that point, (c) I am now clearly of opinion, 
that we ought not to have granted a Habeas Corpus, because 
that which now appears on the return of the writ, (and which 
was candidly stated by tbe learned counsel by whom this appli- 
cation was made,) shews it to be quite inconsistent with com- 

(i) So that Mr. Justice Holroyd takes no notice of the fact of the accuse J 
not bong heard ; he takes no notice of the fact of there being no publica- 
tion stated in the. warrant ; be certainly has mistaken the fact of Mr. Hob- 
home's acknowledgment, which was not that he was the author of a libel, 
for the House had not adjudged the pamphlet a libel ; and the sum of his 
judgment is, " the House have said yea— who shall say nay f" The learned 
Justice might have spared the preamble. 

(a) Certainly not, if the Judges had all conferred and made Dp their 

(by Yes, every authority that ever wrote or spoke on the subject 
(c) In order to see whether the learned Judge has stated the exact fact 
here, the reader should be told that when Mr. Evans made the application 
for the Habeas Corpus, Mr. Justice Best said, " that Lord Kenyan had 
said, that tfhe bad known Flower^ bad been a commitment by the Lords, he 
would not have granted the writ,* To which Mr. Evana said, " it teas jutt 
the contrary, Htg Lord!" As indeed it was, and it was Mr. Evans's denial 
mud perseverance, that went some little way in making the Court think it 
was better to grant the Habeas Corpus. The report in the Newspaper from 
which the application is given in the proceedings, is not correct. The real 
words used archere given - .1 
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von Mass to bear, that wo should be bound to grant i wtft 
when one sees that the application cannot be well founded, and 
that when tbe party is brought before the Court they must be 
bound to remand him, because they could not take cognizance 
of the question, (d) But as this was a question in which the 
Kberty ©f the subject was involved, and on which something 
like an authority was cited, and though I think die learned 
Judge whose decision baa beeauuoied, had not distinctly seed 
die. affidavits, (e). when tbe application was first made, yet it 
was of importance that the question once for aU should bo" 
solemnly decided, 1 barn since looked into cases on this 
subject, and I find two capes in which the Court, seeing that, 
they would be bound to r«ntaud tbe . party, exercised their 
discretion in the first instance, and refused to grant, the writ. 
The first of the cases to which I allude, ia tbe case of the 
Smg v. Barnard Shiever,(f) 2 Burr. 765, and the next is the 
case of three Spanish tailors, £ Sir W. Blackstone's Reports, 
1344. There the Court, being apprized of the circumstances 
of the case, refused the writ; the Common Pleas saying, " We 
won't grant the writ, because we must remand the party." The 
Habeas Corpus. Act is. unquestionably a most excellent statute, 

(0 A perfect petilio prmcipH. — It hs> beeu decided directly the contrary, 
as-aaa heea below said mm tad ower again. 

(f) Lord Kenyon did hear the affidavit of Flower, and reasoned- upon 
it, and ordered it to. be filed a* emtaiauigvaMUjftr for* gtoeeculioD. He 
told Mr. Clifford it was hot an, experiment j but he never thought of refining 
the writ. Lord Kenyon w»spr«»enliii.UieHouieof Lords when Flowerwa* 
committed. He knew the *hpl<,s»»ttMi What could b"% led Mr, Jus- 
tice Besi iute.suoU aft error I 

(/> It is nunc ootaftrt for the, subjects of England, Ifaat only two, tata* 
eau be found lo Mertorowth* right to a mat at Habeas. Corpuv and, IhaM 
both of akm ptatiur*. Barnard flUaaaa was a prison «i of war;, andia the 
ease of the. three^Spaaua Mrilen, the ctait eaareadj stick * They wore 
alien •nemiet,»riK 1 B«B. of war, and thtrtfote net entitled la tUpiifiiegft «/ 
Xtifliikmen." See Blachstone at the fry place qoaaadjfry. Mi. haa i ea Bast, 
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but mote u attributed to that act than 'actually belongs to if. 
The Habeas Corpus Act dots not apply to cases of (Aii tort. 
It was created for very different purposes. Our ancestors were 
not without this protection for their liberties until the .time of 
the passing of the statute ; because, the writ of Habeas Corpus 
existed at common law. The Habeas Corpus Act applied to 
eases which were of frequent occurrence at the time it passed, 
namely, the cases of persons taken up for misdemeanours, and 
refused bail. The Habeas Carpus Act, excepting' some few 
oases, was passed, for the purpose of enforcing the .execution 
of the Habeas Corpus at common law, and it was intended to 
prevent the mischiefs to which I have alluded. That will bt 
apparent, by reference to the, clause of the statute, which de- 
clares, " that the prisoner shall not ' be discharged absolutely, . 
hut discharged on bail" Therefore it is quite clear that the 
Habeas Corpus Act was intended for the purpose of discharging 
from imprisonment persons committed for misdemeanors. 
Antecedently to the passing of that statute, by the common law 
of this country, — from all times, — if the subject was illegally 
imprisoned, he had a right to be discharged by Habeas Cor- 
pus, (i) The provisions of the Habeas Corpus Act have no 
reference to this case, nor do they say that the party mutt bt 
brought up at all events. When an application is made for a 
Habeas Corpus at common law, if the Court see a legal ground 
for the detention of the party, they are not bound to grant the 
writ; they are never bound to grant it as a matter of course^ 
and it would be absolutely absurd, and repugnant to common 
sense, to grant it, if they saw that the party must in the result 
be sent back. (&) I am not however sorry that this question 

(0 This is exactly the ease. Mr. Hobhonse said ho" *as illegally imprison- 
ed," and the declaration of* the House of Commons in 1636, quoted in Sect, VI. 
of Mr. Hobbouse'a Argument, shows thai it was claimed by the People, that 
by common law teery man impruoned by the King or Am Council, or by mu/ other, 
had a right to kit writ of Habeai Corpus. Bat the best proof of the intended, 
operation of the Habeas Corpus Act, is that the writ has never, in cms 
Staff* instate', been refused to any Englishman. 

(a) But this never can be told until the Return has been made by bringing 
op the party. The Act leaves no discretion to the Judges. The common, 
law Habtut was to prevent, a* Mr. Justice Best owns, illegal imprisonments. 
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has been urought under the consideration of the Court. I am 
no* decided (having given my attention to the act of parliament) 
Ait we ought not to have granted the writ ; for I agree to that 
which has been said by bis Lordship in the commencement, 
and by my Brother Bailey, that we cannot entertain jurisdiction- 
bf this question. We must conform to the law which has been: 
hud down upon this subject in decided cases. (/) There have 
been decided cases, from time to time, and all of them concur 
in saying, that where there is a commitment by one Court, it 
cannot be examined by another Court. (m) I will only add, that 
ireside other authorities- upon the subject, what is said by Lord 
Chief-Justice Rainsford, applies immediately to the last objec- 
tion. - In giving judgment in Lord Shaftesbury's case, his 
Lordship says, " This Court hath no jurisdiction of the case, 
and therefore the form of the return is not examinable." (n) 
Then my Lord Holt, (a learned Judge who entertained very 
strong opinions as to the extension of the privileges of parlia- 

Tlie statute Habtta was to enforce the bringing np of the part; (which had 
often been delayed by aiiat habeai and pJvirt habeas) to see whether his 
imprisonment was illegal. The Act was to take away the discretion of-tha 
Judges— and aa to the difference of House of Commons' commitment from 
other commitment, Attorney-General Gibtu said, (aiv. East) " the appli- 
cation for a discharge, by Hnbfai Corjwx, ia that on which a man has at much 
right to a correct JBdgmeut aa in any other case." He said this of parlia- 
mentary commitment. Not a Judge, who ever sat on the bench, baa inter- 
preted the Act in this wary. Sorely the -discovery waa not reserved for 
Mr. Justice Beat. 

(0 If so, Mr. Justice Best should have heard Mr. Hobhoose, for that 
nas been the law in every case, withont a tingle -exception. 

(m) This ts a, grots mistake. Lord Chief-Jnstlce Vanghan, in Bnshell's 
case, mentions several eases to the contrary. (See Section VI. of Mr, 
Houbonte'a Argument). Lord Ellenboroogh said, that " a process abso- 
lutely void On the face of it would be set aside," whether of Exchequer 
or Common Pleas. 

(n) But it does not at all follow, because Chief Justice Rainsford said the 
Court had no jurisdiction of Shaftesbury's case, he meant to say, the Court 
had no jurisdiction in any case of parliamentary commitment. Shaftesbury, 
ft has been before said, had been committed by the Lords — he was a mem- 
ber—and be waa charged with a contempt generally. Mr. Hothouse was 
committed by the Commons — was no member — and was not charged with a 
contempt generally; a circumstance that made all the difference in the eyes' 
of Lord Ellenboroogh. 
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' ment, and as to the liberty of the subject), states in the Ki*g(o) 
v. Patty, in tlie mmt distinct terms, that tbal doc tribe applies to 
tvery Court; that undoubtedly the House of Commons, being 
one of the first Courts in the Kingdom, has authority to commit' 
persons for contempt; and that their adjudication cannot, from 
the nature of things, be examined, (o) It cannot, for this 
reason, because it would be derogatory to that inc 
Which ts essential to the dignity of the Court. I t 
-state, that after the decisions which have taken place, and par- 
ticularly after that recently decided in this Court, and which 
•decision was ultimately confirmed by the House of Lords, the 
thing is not examinable here by us ; because we cannot (to please 
airy body) be discussing, day after day, that -which has been 
decided by the highest Court of this country, as being unques- 
tionable in any Court.(^) But my Lord F.tleuborough in that 
case, said, " that if there mere no decimtu at all, thctkingii 
too plain fyr argument "(r) This is a question which depends 
: upon the law of parliament, of which we are no judges, and of 
'which' we can know nothing. We only know that mere is a law 
<of parliament, and we know that no body, like the House of Com- 
mons can exist without laws to regulate themselves, but not laws 
; to imprison others, and to regulate the rights and privileges of 
parliament. That being the law of parliament,^) parliament 
alone can judge of it ; and we cannot be permitted to form toy 

■ djtmion upon the subject. I am astonished that this should 
ever be disputed, (t) Are the House of Commons, or the 

(o) Meaning the Qute* varan* Patty. 

(p) Lord Holt never said any inch thing. Hi* opinion is k> notorious that 
It is almost needles* to repeat here tlmt in this very case be said that ths 

■ Imprisonment of the Aylesbury men was " sack at the freeaux tf Eagltmd 
**ght not to ie bound fry." He said over and over again that the resolutiona 
of the. Hoose might be examined and let aside. 

(?) It never was decided, Every thing decided on that occasion is rather 
ftvorablc than otherwise to the Habeas Cm-pas application. 

(r) What thing? Lord Ellen borongn was decidedly against unlimited 



' (a) What being the law of Parliament? 

(*) Vet it has been disputed by almost every great nun that ever sat om 
the Bench. 
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i House of Lords to exist as a body, and not have the right of 
committing for a contempt against themselves ? If it is said, 
that cannot be done in the case of a seditious libel,— if it can- 
not, what U to be done ? (u) Is there any one who pretends to be 
.a friend of freedom, will venture to say, that the House of 
Commons is not to have this power of protecting their own 
privileges, and that if any man dares to attempt an insult to 
them, they are not to commit him to Newgate ? (v) Is it to be 
said, that the House of Commons are to consult (re) the Attor- 
ney General, whether the invader of their privileges shall be 
prosecuted, as the most convenient mode of proceeding ? This 
would be absurd in the extreme. Is it reasonable, consider- 
ing the duty that the House of Commons have to perform as s 
branch of the legislature, that they should be under the nece's- 
-sity of applying to the King to prosecute for a contempt to- 
wards themselves, when they have a right to exercise a juris- 
diction of their own, and to punish those who dare to infringe 
the privileges they enjoy ? (x) No man who knows any thing 
of the constitution, or feels any thing of the influence of that 
spirit which attaches every Englishman to the constitution, 
will hesitate in deciding that question, the moment he hears it 
propounded. It is necessary to the dignity and independence 
of every court, that it should possess this power ; and every 
court does possess it,(y) down to the Court of Quarter Ses- 
sions. Is it then to be denied to the House of Commons, 
which stands in more need of it, from the particular situation 
in which it is placed in the constitution ? Is it to descend from 

(■) It cannot be done — and nothing of the sort is to be duue, or ever has 
been done. 

(v) What freedom is that which is compatible with unlimited privilege i as 
for the rest, Mr. Hobbouse says, that he did" not dare to attempt an insult to 
the Home" — the conclusion may beipared. 

(to) Wuat does tlie Judge moan by consulting the Attorney Genera) J The 
Commons do not consult— They address or they order a prosecution. 

(x) Bot the whole question is, whether they have the right, and whether 
their jurisdiction is of -the sort to which they pretend. A contempt it 
nothing bnt a positive obstruction.— Bat it appears that the contempt to 
which Mr. Justice Beat alludes, embraces offences of a kind never reacted 
by the privileges of the House. 

(y) No court possesses this power— no court possesses the power of call- 
ing any thing it pleases a contempt. 
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that dignity and independence in which it stands with respect 
to the Crown, (a) and be under the necessity of applying to 
the Crown for its protection ? What has it done in the present 
case ? It is said this is a seditious libel. A libel may have dif- 
ferent objects. It may be seditious, as tending to incite the 
people to destroy the Government ; but it may have a particu- 
lar object that brings it within the scope of the House of Com- 
mons ; and here it is distinctly stated, that this libel is of that 
description. It is stated that this libel was published with a 
view of bringing: the House of Commons into contempt ; (o) 
and of that, the House of Commons were the sole judges. 
They have pronounced their opinion, as to the tendency of the 
libel, and there cannot be a doubt that that question more 
immediately fell under the scope of the House of Commons. 
Then it is affirmed, that this gentleman has not been heard. 
It appears that the House of Commons has adjudged the case, 
and we are bound to presume that they proceeded according 
to the usage of parliament; and we cannot inquire whether 
that usage is proper or not. (c) This, I know, it does appear 
in this case, that this gentleman, either by himself, or by some 
member of the House, who has spoken for him, has confessed 
himself to be the author of the libel, Every one knows that 
full credit ts given to every thing which falls from a member of 
parliament speaking in his place. This gentleman, by these 
means, has acknowledged himself to be the author of the 
libel, (d) for which the House of Commons has committed 
him. It therefore does appear to roe; that we should be con- 
■ (a) The diohity op tub. Hoosa ow Commons, and its indipshd- 

KNCE WITH RESPECT TO THE CEIOWN H ! AH tills Was Mid Oil Feb. 1820. 

(6) Not onn word of this is stated on the wariant. It is not stated the 
libel was published—it is not stated that it was published witb a view of 
' bringing the House of Commons into contempt. 

(t) Then had tbe gentle man been condemned to be hanged for nothing, and 
the warrant bad stated he was to be hanged for nothing ; the Judges would be 
bound to presume, " the House had proceeded aoeordiug to tbe usage of 
Parliament, and could not inquire whether that usage was proper or not." 
So mons trout a doctrine eeemt ill allied to the. spirit of the constitution of 
which something baa been said in die page before. 

(ii) Does one word of all this appear on the return mads to the writ?-— 
Sorely the Judge was quoting the newspaper. It is bat fair to mention that 
both Bench and Bar seemed surprized at this part of the worthy Justice's 
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traveaing the authority of the House of Commons, if we wen 
to inquire into the propriety of the commitment. The House 
of Commons having adjudged this to be a contempt of their 
privileges, we as Judges in a court of law, cannot infer that 
they have come to a Wrong conclusion, and say, that that 
which they have adjudged to be a contempt, is not a contempt. 
What law has given to us that power f (e) Would it not be 
acting directly contrary to the principle of the constitution of 
this country, (J) for us, in this situation, to question the autho- 
rity o'f that House, which forms a branch of the legislature ? (g) 
What is to direct in? Under these circumstances, I am 
clearly of opinion that we have no authority upon the subject, 
and consequently that this is a case which we cannot permit to 
be discussed, because it would be useless to discuss where we 
cannot decide. Therefore we ought not to entertain this 
question. (A) 

(c) Every law that provide! for the liberty of the subject — every law that 
seta limit* to arbitrary power. 

(/> For the principles of the 'Constitution, see Coke, mi Seidell, an a Locke, 
■n*otben. [Section I. of Mr. BobhouseV Argument.] 

(*•) The Judges in Bridgeman and Holt's ease said, « We have the same 
means of knowing the law of Parliament, as any other law." 

(A) Bat the public may — It is presumed that opinions delivered from the 
Bench, are not exempt from the criticium of those who have suffered by 
them. The power of commenting on any thing said in any ptatfe, is-tbe- great 
and we only Check which can prevent the raalmdraimitration of affaire, 
whether by the executive or the legislative authorities- To invest any man 
with infallibility, is to destr /the freedom of tbe constitution. In a legal 
■cue, there may be a decision without an appeal ; but morally there is no 
soeh decision. Public -union may be perpetually referred to, and this is 
tire true corrective of all abuses. 



Thh subject cannot be better concluded than by a short extract from the 
speech of Lord Chancellor Eldon, on the suspension of the writs bill. [Friday, 
Feb. as, 1820.] " But HOW VFbrb they to do justice? B* -»k- 
" Mrviaa ao srAn on body ov misi or tbbir bights witsoitt pkoos, 

" AND B» OBSERVING TOWARDS AM. THE DOB CODRSa OF LAW. ™ 

" EVIDBKOB COUED HOT BE HEARD AT THRIR L011D6Hir» B»K ; BUT HB 

" cwilo hot cohsbst to buspbWd the rights or the subject oar 

" AMT THING SHORT OF SYIDEKGB OPOH OATH."— [Times.] 

What a pity that Mr. Hobbouie did not apply for Lis discharge to Lord 
irEMontt 

nflNlS. 

) aoifecobyCOOQlC 

H'Cmrj. Primer. * ■ O • 
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